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DANIEL WEBSTER. 


By WituiaM C. Topp. 


HE presentation of a statue of Daniel 
Webster to the Capitol at Washington 
by New Hampshire, his native State, has 
called attention anew to the life and abilities 
of this gifted man, especially among those 
old enough to remember the time when he 
was so prominent in public affairs, and when 
Clay, Webster and Calhoun were the intel- 
lectual giants of the American Congress. 
All his intimate friends have passed away ; 
the venerable Robert C. Winthrop was the 
last; and but few, comparatively speaking, 
survive who ever listened to him. The writer 
remembers, when a little boy, hearing a guest 
at his father’s fireside, just after the Knapp 
trials, say, ‘‘ Daniel Webster is the smartest 
man in the United States,” and ever after he 
was interested to learn all about this remark- 
able man. 

The first time I saw Mr. Webster was at 
the great Whig convention on Bunker Hill, 
Sept. 10, 1840, which I attended largely to 
see him. And it was the most fitting of all 
places to look on him, for it had been asso- 
ciated with one of his grandest oratorical 
efforts. There he had stood at the laying 
of the corner-stone of the Bunker Hill Mon- 
ument, with Lafayette by his side, and be- 
fore him the “ venerable men,” “‘ remnant of 
many a well-fought field,” whom he so feel- 
ingly addressed. There, too, he delivered the 
oration at the completion of the Monument 
in 1843, and it is not easy now to look at 
the Monument and not think of Daniel 
Webster. 





There had never before, probably, in our 
country been so large a convention, for the 
recent introduction of railroads had then 
first made such a gathering possible, nor 
has one since been more enthusiastic. The 
country had not recovered from the panic of 
1837, and the hard times were charged, as 
usual, to the party in power. Log cabins 
and other things associated with Gen. Har- 
rison were in procession; songs were sung 
with all sorts of changes on “ Tippecanoe 
and Tyler too,” “ Van, little Van, Van is a 
used-up man”; and there were no bounds 
to the excitement of the crowd. The knowl- 
edge, too, that Mr. Webster was to preside 
on such an historic spot drew many who 
had never seen him, some of whom had 
come from all parts of New England in the 
strangest of vehicles, and took part in the 
long procession through the streets of Bos- 
ton to Bunker Hill. Mr. Winthrop called 
the convention to order, and introduced Mr. 
Webster as the president of the day. He 
looked older and larger than I had imagined, 
and his hair, which he brushed back from 
his massive forehead, was becoming thin. 
He spoke briefly, and then with appropriate 
words introduced the different speakers, dis- 
tinguished men from all parts of the coun- 
try, to whom the place, the excitement of 
that remarkable campaign, and the immense 
crowd gave enthusiasm. In the evening he 
presided over a meeting in Faneuil Hall, 
which was crowded to its utmost capacity. 
The platform was then but little raised above 
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the body of the hall, and I pushed my way 
towards it, up close to Mr. Webster, and 
was so near that I put my hand on his back, 
proud that I had touched him. I heard him 
say to some one, “ Mr. Mason, I wish I had 
a seat for you,” and, turning, I saw a man 
towering above every one else, and I knew 
it was that giant in body and mind, one of 
the greatest lawyers New England has ever 
produced, Jeremiah Mason. He stood upon 
a little elevation at last, and, with his deep- 
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trial, ‘‘ Broad Seal”’ Gov. Pennington of New 
Jersey, George Evans of Maine, Benjamin 
Watkins Leigh of Virginia, Gov. Kent, for 
whom “ Maine went hell-bent,” and Reverdy 
Johnson. 

I saw Mr. Webster next at a Dartmouth 
College Commencement, when Levi Wood- 
bury, who would have been President in- 
stead of Franklin Pierce had he lived, gave 
an oration, and Rufus Choate was present, 
the three a/umuz of whom the college is so 
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DANIEL WEBSTER’S BIRTHPLACE, FRANKLIN, N. H. 


toned, powerful voice, called the crowd to 
order. His first words were, alluding both 
to the financial distress and the struggling 
crowd in the Hall, ‘“ My friends, our op- 
ponents make a mistake, as you can all wit- 
ness, when they say there is no pressure in 
the country that an honest man need feel.” 
He spoke with much emphasis and gesture, 
dwelling on the strong reasons for a change 
in the administration, and then introduced 
the speakers of the evening. I remember 
best Ogden Hoffman, the eloquent New 
York lawyer, then at the height of his fame 
from his success in a recent noted criminal 


proud. He was dressed in the well-known 
blue coat with bright buttons, and wore a 
white beaver. He declined to make an ad- 
dress. Mr. Choate was also requested to 
make a political speech, but with a sense 
of propriety that all public men do not 
have, he replied that partisan politics should 
never disturb the harmony of a gathering 
of scholars. 

Such was my interest in Mr. Webster, 
that if I met any one who had known him, 
I was anxious to make the most particular 


inquiries. Professor Shurtleff, of Dartmouth 


College, remembered him well in his college 
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days as thin, dark and pale, so different 
from his manhood appearance. He slept 
in the same room with him the first night 
young Webster spent in Hanover. He de- 
nied emphatically the oft-repeated stories 


that Webster was an idle student and tore | 


up his diploma. He was not the first scholar 
in his class, but it is certain that he gave 
promise of his future eminence. 

Remarkable as were his powers, his in- 
dustry and application developed them to 
the utmost. He could concentrate all his 
faculties on a given subject, and he would 
never undertake difficult work when he was 
tired. He -was an early riser, and labored 
early in the day, when mind and body were 
fresh. He stated once that, while Secretary 
of State, he rose every morning and shaved 
himself by candle-light. 

His competition with Jeremiah Mason, at 
the Rockingham County Bar, sharpened him 
as nothing else could have done. He had 
great admiration for this lawyer, and the 
story is well-known that when he learned 
that the celebrated William Wirt was to be 
his antagonist in a case in Boston, he re- 
marked, ‘I was afraid it would be Jeremiah 
Mason.” 

When he began practice, Parker Noyes 
was the most learned lawyer at the Merri- 
mac County Bar, and knowing but little law 
himself, yet having an opinion of what the 
law ought to be, he would go to Mr. Noyes 
and state his point, and ask where the cases 
could be found sustaining it. ; 

The late Judge Tenney, of Maine, told me 
that Mr. Webster, when at Portsmouth, heard 
one of Mr. Mason’s students say that the 
‘‘old man” had been much puzzled over a 
particular law difficulty, but had settled it. 
Mr. Webster inquired what it was, and what 
was Mr. Mason’s solution, and did not for- 
get it. A few years after, in New York, 
Aaron Burr, one of the ablest lawyers of his 
time, applied to Mr. Webster for his opinion 
on this very question, and was surprised to 
hear his ready answer, that of Mr. Mason. 
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DANIEL WEBSTER AT 22. 


(From a miniature on ivory.) 


His retentive memory, termed by Mr, 
Choate ‘“‘one of his most extraordinary fac- 
ulties,’” never lost information once gained. 
He was ever thinking, studying, preparing 
for questions that might arise. He had no 
time to make special preparation for the 
Hayne speech, the most celebrated ever de- 
livered in Congress, but he was prepared. 
It is said that some of the sentences that 
have become so noted had been elaborated 
in his mind for years before the occasion 
arose to use them, like the one so often 
quoted on the power of England, ‘“ whose 
morning drum-beat, following the sun and 
keeping company with the hours, circles 
the earth with one continuous and unbroken 
strain of the martial airs of England.” It 
does not seem possible that he could have 
uttered that passage on the power of con- 
science from his speech at the Knapp trial 
without previous preparation. 

Towards the close of his life especially, 
Mr. Webster was often dull and heavy, dis- 
appointing expectation. It was only when 
aroused that he was eloquent, while Choate 
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could never be dull. One who often heard 
him, told me he only once saw him ani- 
mated, and that was when the judge, to his 
surprise, had decided a point against him. 
It aroused him, and, warming up, he con- 
tended that, admitting the decision of the 
court to be correct, it was so much better 
for his client, and he put the case so strongly 
that there was no reply. 

An ex-United States senator gave me an 
account of a visit of Mr. Webster to Rich- 
mond. It had been arranged that he should 
make an address in the evening from the 
hotel. The distinguished men of Virginia 





ment, and in his deep, strong voice, such as 
they had never heard before, extending far 
beyond the most distant auditor, began, 
“ Virginians.” A great cheer broke out 
from the crowd. Again he cried, “ Vir- 
ginians,” and again a cheer. He was 
aroused then and himself, and made such a 
speech as only Daniel Webster could have 
made. 

Mr. Webster was dignified and courteous 
in debate to his opponents, and rarely drawn 
into personal remarks. Almost the only 
instance recalled was in his reply to the at- 
tack of Charles J. Ingersoll, in 1846, who 





COURT HOUSE IN WHICH WEBSTER TRIED HIS FIRST CASE. 


were around him at the dinner table; the 


conversation was sparkling ; all that Virginia | 
hospitality could afford was abundantly | 
| Webster closed his reply by a sentence 


supplied; and the condition of the com- 


pany became at length what can well be | 
The friends of Mr. Webster be- | 


imagined. 
gan to fear that he was not sufficiently com- 


posed for the effort, and proposed to defer | 


the address. Several leading men were sent 
to consult him in regard to it, but he ad- 
hered to his purpose to speak. Mr. John 
M. Botts, a noted politician of the day, and 
a special friend, was sent at last to influence 
him, but his reply was, ‘“‘ Mr. Botts, I shall 
speak to-night.” 


the audience. 


At the appointed time, he | 
was aided to the balcony, and placed before | 


had accused him of corruption in connection 
with the “secret service” fund, and made 
other charges affecting his integrity. Mr. 


whose severity has been rarely equaled: 
“T now leave the gentleman —I leave him 
with the worst company I know on the face 
of the earth, —I leave him with himself.” 

Hon. Horatio G. Parker, of the Boston 
Bar, repeated to me recently an interesting 
statement regarding this Ingersoll charge 
which he had from the lips of Peter Harvey, 
whose authority was Jefferson Davis him- 
self. 

Mr. Davis had but just entered Congress, 
and was much surprised when the Speaker 


He gazed around for a mo- | appointed him on the committee to investi- 
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gate the charges made by Mr. Ingersoll 
against Mr. Webster. Soon after the ven- 
erable John Quincy Adams came to his 
desk and addressed him thus: ‘“ Young 
man, you have received an appointment on 
a very important committee to consider a 
very grave charge. I am older than you 
are, and, perhaps, have given such a subject 
more thought. The greatness of every 
nation is mainly due to the sagacity of a 
few great men who have guided its policy 
at critical periods. It was so with the 
nations of antiquity, it has been especially 
the case with England—and so it has been, 
and will continue to be, with our own 
country. The great men of a nation are 
its chief treasure. You have had placed 
in your hands the fair fame of one of the 
greatest men America has produced, and be 
careful you do not needlessly tarnish it.” 

Mr. Davis sent a letter to Mr. Webster, 
asking when he could meet the committee, 
and a reply was made at once, when the 
committee wished. At the appointed time, 
he produced vouchers for every expenditure 
but one, and requested delay to find this. 
In a short time it was found, having been 
mislaid by his secretary in an old desk in 
the department. Every matter Mr. Inger- 
soll desired was investigated, and every ac- 
cusation shown to be groundless. 

Mr. Davis met Mr. Ingersoll soon after, 
and said to him: ‘ We have examined fully 
all your charges, and Mr. Webster has au- 
thenticated, and satisfactorily accounted for 
every expenditure in question. Now, Mr. 
Ingersoll, I think you should state in the 
House that you have been mistaken, and 
make ample apology for what you have 
said and done.” His reply was, “I do not 
know about that —I do not think I shall.” 
“Then,” said Mr. Davis, ““I addressed him 
thus: ‘I wish no more to do with you, sir; 
and if you ever speak to me again I will 
shoot you.’ 

All the artists to whom Mr. Webster sat 
have passed away, the last and most famous, 
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Mr. Healy, only a few weeks ago, who 
painted the large canvas in Faneuil Hall. 
Among others to whom he gave sittings 
was the late Thomas B. Lawson of Lowell, 
in connection with which the artist told me 
a singular circumstance. It was at the time 
of the explosion on the Princeton, Feb. 28, 
1844, when so many distinguished men were 
present and killed, among them two mem- 
bers of the cabinet. For some reason, Mr. 
Webster did not wish to go on the excur- 
sion, and, as he had made an engagement 
with Mr. Lawson, he requested the artist to 
insist on its fulfilment, which was done. 
The day after the fatal explosion, Mr. Web- 
ster came to the artist and said, with much 
feeling, ‘Mr. Lawson, you have saved my 
life.’ He expressed to the artist much sat- 
isfaction with the portrait, and as he looked 
at it said, “‘ That is the face I shave every 
morning.” I have seen it stated that he 
made the same remark to Mr. Healy. The 
original, or a copy by the artist, was in the 
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(From the painting by Chester Harding.) 
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family of the late Wm. B. Todd of Wash- | 
ington, D.C., and is now owned by his 


daughter, Mrs. John Jay Knox of New York 
City. 

Thomas H. Benton, who was on board 
the Princeton at the time of the explosion, 
gave me an account of it, and, with his well- 
known vanity, said 
his own life was saved 
by his thirst for infor- 
mation. He had re- 
quested one of the 
officers to explain 
some of the machin- 
ery, which took him 
away from the neigh- 
borhood of the gun. 

As is well known, 
Mr. Webster remain- 
ed for some time in 
the cabinet of John 
Tyler, after the latter 
had lost the support 
of the Whigs by his 
veto of the bank bill, 
and by so doing dis- 
pleased many of his 
friends. General 
Fessenden, the father 
of William Pitt Fess- 
enden, and the life- 
long friend of Mr. 
Webster, informed 
me at the time that 
Mr. Webster said, if 
it had been a matter 
of reason, he could 
have argued with Mr. Tyler, but when the 
President had stated that it was a question 
of conscience, as he believed the bill uncon- 
stitutional, he could say no more. 

An old lawyer has told me how kind Mr. 
Webster was to him as a student in his office 
and a young practitioner. He went to 
Washington to argue a case before the 
Supreme Court, and in the most delicate 
manner, Mr. Webster counselled him to 








DANIEL WEBSTER AT 55. 


(From a painting by Lawson.) 





avoid all attempt at display, or to excite 
feeling, so common before a jury, but to 
state his case and his law as simply and 
clearly as possible, which was all that 
would be effective before hard lawyers 
like the judges of the Supreme Court. 

Mr. Webster’s most common competitor 
at the Massachusetts 
bar was Rufus 
Choate, one of the 
finest scholars ever 
sent out from Dart- 
mouth College, and 
one of the most elo- 
quent advocates 
America has _pro- 
duced. An anecdote 
is told of them illus- 
trating Choate’s 
scholarship and Web- 
ster’s persistency. 
Webster had used a 
quotation from the 
classics, and Choate 
passed him a slip 
correcting it. Web- 
ster wrote on it “a 
false correction” and 
returned it. Choate 
sent out for the au- 
thor, and passed it to 
Webster, showing 
his accuracy. Web- 
ster wrote back, 
“spurious edition.” 

After one of Mr. 
Choate’s most brill- 
iant arguments, in which, as was his custom, 
with logic and close reasoning he had 
mingled many flowers of rhetoric and 
flights of the imagination, Mr. Webster 
rose to reply, and in his grave tones, with 
a wave of the hand, as if brushing it aside, 
he began, “ Poetry, all poetry, gentlemen 
of the jury; now let us come down to facts.” 

All are interested in the genealogy of 
distinguished men, from the belief that 
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mental as well as physical traits are in- 
herited, it. may be, from generations far 
back. It does not appear that Mr. Web- 
ster had much interest in the subject, 


though he employed Joshua Coffin, the | 


historian of Newbury, to trace back his 
ancestry. He was so poorly informed that 
Mr. Coffin told me he gave him the name of 
his grandfather incorrectly. Different ac- 
counts have been given of the Webster an- 
cestry. By request of Gen. Cushing, Horatio 





in Hampton, where he married in 1656, and 
died in 1715, aged 83. His children were 
Ebenezer, Thomas, Nathaniel and some 
others. Ebenezer, son of Thomas, was a 
grantee of Kingston, in 1692, and settled 
there in 1700, where Ebenezer his son was 
born. Ebenezer, son of the last named 
Ebenezer, was born in 1739, and was the 
father of Ezekiel and Daniel. He enlisted 
in the French War as a private, rose to bea 
captain, returned home and was married. 
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WEBSTER’S HOUSE IN BOSTON, 


G. Somerby, the well-known antiquarian, 
looked it up in England, and found that 
Thomas Webster was one of a colony that 
came from Ormsby, a village near Yar- 
mouth, in the county of Norfolk, and settled 
in Hampton. The history of Gilmanton 
states that the first American ancestor of 
Mr. Webster was John Webster, who came 
from Ipswich, England, settled in Ipswich, 
Mass., and was made freeman in 1635. His 
children were John, Thomas, Stephen, 
Nathan, Israel and four daughters. He 
died in 1647. Thomas, born in 1632, lived 





A large tract of unimproved land had been 
given by the Masonian proprietors to 
Ebenezer Stevens, Oct. 25, 1749. Young 
Webster went there with a colony to settle 
in 1763, to whom was assigned the most 
northern portion. Originally called Bakers- 
town, then Stevenstown, it was incorporated 
as Salisbury in 1768. He built a log cabin 
which he occupied for seven years. 

Mr. Webster thus spoke of his father’s early 
condition, which cannot be too often quoted : 
“ A man who is not ashamed of himself, need 
not be ashamed of his early condition. It 
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did not happen to me to be born in a log 
cabin, but my older brothers and sisters 
were born in a log cabin, raised among 
the snow-drifts of New Hampshire, at a 
period so carly that when the smoke rose 
from its rude chimney and curled over the 
frozen hills, there was no similar evidence 
of a white man’s habitation between it and 
the settlements on the rivers of Canada.” 


' 


the army when news came of the birth 
of Daniel. Calling to his nephew, he said, 
“Here, Stephen, I have another boy at 
home; get a gallon of rum, and we will 
be merry.” This, of course, was long be- 
fore temperance days, when even good 
Christians thought it no harm to use 
stimulants. The son has alluded to his 
father’s fine personal appearance. He was 











WEBSTER’S HOUSE AT MARSHFIELD. 


(Destroyed by fire, 1878.) 


All his life he remained poor, and, as is 
well known, was obliged to mortgage his 
farm to educate his children. Yet he was 
always honored, respected, and useful, oc- 
cupying such positions as state representa- 
tive and senator, member of the Consti- 
tutional Convention, and judge of the Court 
He was a Christian, 
too, and active in the affairs of his church. 
He was with Stark at Bennington, and 


of Common Pleas. 


served during the whole of the Revolu- 
tionary War, first as captain, and _ pro- 


moted to be colonel in 1784. He was in 





tall, dark, stout, with keen black eyes and 
a powerful voice, all characteristics of his 
son Daniel. 

The first wife of Ebenezer Webster died 
in March, 1774, and soon after he went to 
his old home on a visit. <A lady friend said 
to him, “‘Why do you not get married 
again?” ‘I would,” he replied, “if I knew 
the right one.” ‘I can tell you,” she said, 
“one who will just suit you; about as black 
as you are, Abigail Eastman of Salisbury.” 
She gave him a letter of introduction, and 
he mounted his horse for Salisbury. Reach- 
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ing the house, a young woman answered 
his call, of whom he asked for Abigail East- 
man. She replied that that was her name, 
when he handed her his letter, was invited 
to enter, and before he left the house the 
business was satisfactorily concluded. They 
were married Oct. 13, 1774. 

She was a tailoress by trade, going from 
house to house as her services were needed. 
Her father was the owner of a small farm 
a short distance from Newburyport on the 
opposite side of the river. The family came 
from Wales, and settled first in Salisbury, 
Mass. She had two brothers, Ezekiel and 
Daniel, for whom she named her boys. 

Both of Mr. Webster’s parents were of 
humble origin, inured to toil. Yet they 
gave birth to a son by whom they have 
more honored than if they could 
have traced their blood through a thou- 
sand titled and senseless ancestors, The 
father died in 1806, too early to know of 
his son’s fame, though he heard his first 
effort at the bar. His mother survived till 
1816, and lived long enough to be proud 
of her son, 

Mr. Webster died Sunday morning, as the 
day was breaking, Oct. 24, 1852, and old 
people well remember the sadness_ that 
passed over the land with the tidings, to 
most unexpected. The papers for days 
were full of his life, his intellect, and his 
services. One paper said, ‘‘ His greatness 
and fame have become such a part of our 
country, we did not think we could ever 
To quote from Mr. Choate, 
‘His plain neighbors loved him, and one 


been 


lose him.” 


said as he was laid in the grave, ‘How 


lonesome the world seems!’” Eulogies were 
delivered all over the country, and party 
feeling was hushed in the wish to honor 
his memory. His failings —for he had 
them — were for the time forgotten: 

The most remarkable eulogy was that of 


Rufus Choate, whose heart was so full of | 


love for his great personal friend, before 
the Alumni of Dartmouth College, the 








DANIEL WEBSTER. 


(From a daguerreotype by Brady). 


common A/ma Mater. It was a fine speci- 
men of the style of this gifted orator. One 
sentence fills over four pages of the printed 
copy. He traced Mr. Webster’s career, and 
dwelt, specially, on the rare spectacle of | 
great eminence at the bar and in public life. 
“When he died he was the first of American 
lawyers, the first of American statesmen.” 
He spoke of the charm of his social inter- 
course, and no one could testify better than , 
one whose relations with him had been so } 
close as Mr. Choate’s. ‘‘ From these con- 
versations of friendship no man—no man, 
old or young—went away to remember one 
word of profanity, one allusion of indelicacy, 


| one impure thought, one unbelieving sug- 


gestion, one doubt cast on the reality of 
virtue, of patriotism, of enthusiasm, of the | 
progress of man—one doubt cast on right- 
eousness, or temperance, or judgment to 
come.” To this moral tribute from one who 
knew him so intimately, it may be added that 
when a young man he united with the Con- 
gregational Church at Salisbury, and never 
severed fis connection. He inherited re- 
spect for religion. 

Prof. Roswell D. Hitchcock, the eminent 
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scholar and divine, in a eulogy before the 
students of Bowdoin College, said, ‘‘ Daniel 
Webster before he died had been crowned 
as the ablest man this Continent has ever 
produced...” 
another race and order of beings. His brain 
exceeded in size the common average by at 
least one-third. Only two such heads had 
ever been noticed 
in the world be- 
fore. The glance 
of his eye was mar- 
velous, searching 
as light itself; and 
when strong feel- 
ing roused him, it 
was terrible. 
Those who came 
the closest to him 





were the most de- 
lighted and amaz- 
ed. The impress- 
ion always made 
was that of vast 
power never yet 
called out.” 

By invitation of 
Peter Harvey, 
there was a mem- 
orable festival at 
Boston, January 
18, 1859, to cele- 
brate the seventy- 
seventh anniver- 
sary of Mr. Web- 
ster’s birthday. 
All who partici- 
pated by speech 
or by letter had been closely connected with 
him, and spoke from personal knowledge. 

Gen. Caleb Cushing was called to preside. 
In his opening address he alluded to the 
intimacy existing between them in public 
and private life, and spoke of “his respect, 
admiration and attachment for Webster, be- 
ginning at an early date, and acquiring new 
strength with every day of a constant and 
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“ He seemed to belong to | 
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| . 
| most confidential intimacy.” . . . “ Cherish- 
| ing and honoring the name of Webster, we 


cherish and honor the Constitution he de- 
fended, the Liberty he maintained, and the 
Union he upheld, as one and inseparable, 


| now and forever. We but tread the path 


of his own great foot-prints, indelibly 
stamped on the face of the rock of ages, 
like those of the 
pre-Adamite col- 
lossus-birds on 
the banks of the 
Connecticut, so 
long as we follow 
the flag, and keep 
step to the music 
of the Union.” 
His speech 
abounded in 
classical allu- 
sions, of which his 
mind was so full, 
comparing Mr. 
Webster with the 
great men of an- 
tiquity. Rufus 
Choate spoke 
with his usual 





marvelous’ elo- 
quence, so soon 
to be hushed, for 
his health had be- 
gun to fail, and 
he died the same 
year. There was 
a sad tone to his 
remarks, for there 
were forebodings 
of the terrible strife so soon to deluge the 
land with fraternal blood, from the sorrow 
of which, however, he was spared. He 
dwelt on the reserved power in Mr. Webster 
and his love of the Union :— 

‘«« Although I have seen him act, and have 
heard him speak and give counsel in very 
sharp and difficult cases, I always felt that 
if more had been needed, more could have 
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been done; and that half his strength, or 
all his strength, he put not forth. I never 
saw him make what is called an effort with- 
out feeling that, let the occasion be what it 
would, he would have swelled out to its 
limits. There was always a reservoir of 
power of which you never sounded its 
depths, certainly never saw the bottom; 
and I cannot imagine any great historical 
and civil occasion to 
which he would not 
have brought, and to 
which he would not 
be acknowledged to 
have brought, ade- 
quate ability. . . The 
Union, the Constitu- 
tion—the national 
federal life—the 
American name — E 
Pluribus Unum — 
these filled his heart 
—these dwelt in his 
habitual speech. ... 
Oh! for an hour of 
Webster now! Oh! 
for one more roll of 
his thunder inimit- 
able! One more peal 
ofthat clarion! One 
more grave and bold 
counsel of modera- 
tion! One more 


DANIEL WEBSTER. 








them, individually or collectively, to say 
that on the 26th of January, 1830, and the 
16th of February, 1833, they received a 
support from his lips never before furnished, 
and one that scattered to the winds the 
sophistry, suggested by an erring sense of 
State patriotism, that threatened to weaken, 
and eventually to undermine them. His 
reply to Col. Hayne at the first date, and to 
Mr. Calhoun at the 
second, eclipsing in 
eloquence all that the 
Old or the NewWorld 
had before exhibited, 
were so clearly rea- 
soned, so logically 
powerful, so patrioti- 
cally perfect, so cap- 
tivating and persua- 
sive of the heart and 
the intellect, that the 
whole nation, as by 
one irresistible im- 
pulse, assented and 
applauded, and with 
united voice pro- 
claimed throughout 
the entire land that 
proudest of all earth- 
ly titles to an Ameri- 
can citizen to be his, 
which the galleries, 
at the close of the 


(From a painting by Ames.) 


throb of American 

feeling! One more 

farewell address! And then might he as- 
cend unhindered to the bosom of his father 
and his God.” 

Reverdy Johnson, one of the ablest law- 
yers of his time, in a letter, expressed him- 
self thus warmly : — 

“From the adoption of the Constitution 
to the present time, with all the reverence 
and admiration we so justly entertain for the 
many great and patriotic men, living and 
dead, who have illustrated and enforced its 





last effort, unable to 

restrain themselves, 
and unrebuked, by one spontaneous and 
deafening cheer, awarded him, ‘ Daniel Web- 
ster, the Defender of the Constitution.’ 

‘“‘ But beside my admiration of those almost 
more than human efforts, and my apprecia- 
tion of their inestimable value to us as a 
people, and my knowledge, from an intimacy 
with which for years he honored me, of his 
ever perfect patriotism — his constant devo- 
tion, to the last moment of his public ser- 


vice, to what he believed to be the true 


true doctrines, it is no disparagement to | honor and welfare of his country, I remem- 
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ber with delight (who, that knew him well, 
can ever forget?) the charms of his soci- 
ety, when relieved for the moment from the 
severe duties of life, surrounded by a few 
friends, he poured out the riches of his 
mind, the playfulness of his fancy, the 
charms of his wit, his anecdotes ever so ap- 
posite —the goodness of his heart. Look 
at his firm figure, his stern, mighty brow, 
promising nothing 
but intellect, his evi- 
dently concentrated 
thought — could the 
tenderness and sus- 
ceptibility of infancy 
be there also? Yes, 
it was. I have seen 
him, when he sup- 
posed himself unseen, 
weep as if his heart 
would break at the 
death of a senatorial 
colleague. His friend 
had been ill for weeks, 
but on that morning 
thought to be 
convalescent, when in 
the evening death 
was his fate. 

“The suddenness 
and unexpectedness 
of the tidings un- 
nerved Mr. Webster, 
and his nature showed 
itself as it was, kind, 
affectionate, loving. Tears, the evidence of 
it, coursed down his manly checks without 
an effort on his part to check them. 

“ He is lost to us, and to his country, but 
his works remain. 
What a rich, invaluable legacy to the cause 


was 


His speeches are left. 


of letters, of eloquence, and of freedom! 
They show how mighty a man he was. 
They will live as long as the English lan- 
guage survives, intellect is honored, free 
and transmit him to 
after-ages as one of the great of the world, 


institutions valued, 








MRS. DANIEL WEBSTER (GRACE FLETCHER). 
(From the painting by Chester Harding.) 


born to influence the destiny of man by in- 
culcating principles of constitutional free- 
dom, calculated to secure to him the liberty 
he has a right to enjoy, and the submission 
to authority, without which it cannot exist.” 

Professor Felton, in his speech, spoke of 
a breakfast with the eminent poet, Samuel 
Rogers : — 

“Mr. Rogers sat at the head of the table, 
surrounded by the 
most illustrious lights 
of English science 
andiiterature. There 
he sat, over ninety 
years of age, pale as 
a corpse, and almost 
as silent, while the 
conversation upon 
topics of letters and 
science was passing 
around him. But 
when the name of 
Webster men- 
tioned, he started up ; 
a new life seemed to 
course through his 
veins ; the color came 
to his cheek. He 
rose, and taking his 
knife in his hand, and 
ringing it down on 
the table, said, ‘ Mr. 
Webster was a friend 
and correspondent of 
He was the 


was 


mine. 
greatest man of his age.” 

As early as 1820, when the great ability 
of Mr. Webster had only begun to be rec- 
ognized, John Adams had said of his Ply- 
mouth oration : — 

“Mr. Burke is no longer entitled to the 
praise, the most consummate orator of mod- 
ern times. . This oration will be read 
five hundred years hence with as much rap- 
ture as it was heard.” 

No stronger evidence could be given than 
that contained in these extracts from men 
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of national reputation, his intimate associ- 
ates in public life, how deeply Mr. Web- 
ster’s ability impressed his own generation, 
nor is it believed from the tone of the 
speeches at the reception of the statue, that 
the intervening years have materially modi- 
fied that judgment. 

Of Mr. Webster’s two sons who reached 
maturity, Edward was graduated from Dart- 
mouth in 1841, though he had studied mostly 
in Europe under the care of Mr. Everett. 
He died in 1848, in the Mexican war, and 
Fletcher, in the war of the Rebellion. All 
his descendants have passed away. The 
mother of his children was Grace Fletcher, 
of Hopkinton, N.H., whom he married in 
1808. An old lady, her schoolmate at At- 
kinson Academy, has told me she was a pale, 
modest, sweet girl, whom all loved. During 
a recent visit to Hopkinton, the house where 
she was born was pointed out, and I saw 
also the grave of her father, Rev. Elijah 
Fletcher, who died in 1786, at the age of 39. 

Most of the leading men of that period 
have been forgotten by the masses, but 





much as Webster impressed his contempo- 
raries, the more than forty years since his 
decease have not lessened his fame. At 
the World’s Fair, the thing that most at- 
tracted attention in the New Hampshire 
exhibit was a huge plow, said to have been 
made and used by him. He was a great 
lawyer, a great statesman, a great writer, a 
great orator. He had the faculty of grasp- 
ing the heart of a question, and presenting 
it with irresistible power, in plain Saxon lan- 
guage, so that even the uneducated could 
understand. The speeches of many of our 
American statesmen have been collected, 
but none have continued to be read as those 
of Mr. Webster; none are so often quoted ; 
from none have come down to us so many 
sentences that have become as household 
words. He early studied to acquire a clear, 
condensed style, and was particular in his 
choice of words. He could not have made 
such speeches as have distinguished the re- 
cent silver and tariff debates in Congress, — 
mountains of words, all striving to ride on 
the back of a few poor ideas. 
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THE LAW’S DELAYS IN THE OLDEN TIME. 


REMARKABLY interesting and con- 
temporaneous picture of the delays 
and difficulties of the reign of Henry II is 
to be found in a _ well-authenticated MS. 


memorandum made by one Richard de An- | 
setting out in simple language his | 


esti, 
struggles to obtain a judgment as to his right 
to certain lands in the county of Hertford. 

His uncle, William de Sackville, being pre- 
contracted to one Albreda de Tregoz, after- 
ward married Adeliza de Vere. The latter 
contract being declared invalid on appeal by 


the Bishop of Winchester, he returned to | 


Albreda and lived with her until his death. 
Leaving no issue by Albreda, and dying 
intestate, Richard as heir at law of his uncle 
claimed the land which was also claimed 


by Adeliza on behalf of a child, of whom | 
she alleged that William de Sackville was | 


the father. 


Richard relied for his case on the divorce | 


granted nearly thirty years before and acted 
on by all parties, the validity of which, how- 
ever, was disputed by Adeliza. 


He began by sending to the King in Nor- | 


mandy for a writ, which being obtained, he 
took it to Queen Elinor at Salisbury to be 
sealed by her, as she held the Great Seal 
during the King’s absence. He then had a 


day appointed for his cause to be heard by | 


Richard de Luci, then Chief Justiciar at 


Northampton, and he duly cited Adeliza de | 


Vere and her brother Geoffrey. 
Northampton with his friends and witnesses, 
his cause was postponed by de Luci to 
Southampton. The matter was then moved 
into the court of Archbishop Theobald, who 
ordered it to be heard at Lambeth, on the 
feast of St. Vincent, from which date it was 


postponed to the feast of St. Perpetua, and | 


thence to the feast of St. Valentine at Maid- 
stone, 


Arrived at | 


After other adjournments, he appeared 
with his friends, his advocates, and his wit- 
nesses before the Archbishop at Lambeth, 
when he was again referred to Canterbury, 
and thence to the King, who was in Gascony, 
where he went with his friends and helpers 
|and found the King at Auvilar. He then 
returned to Canterbury and followed his suit 
in journeys between London, Canterbury, 
Winchester, Chichester, Salisbury, and Nor- 
mandy. His case then got before the Bish- 
op of Chichester and the Abbot of West- 
minster, who gave him days in London and 
at Oxford, but his case was not heard. 

Delays and postponements followed each 
other, and then his adversaries appealed to 
Rome, where his claim to succeed his uncle 
was confirmed. At length his influence at 
court induced the King to accept a fine of 
100 marks of silver to hear the case before 
himself and his chief justiciar, de Luci. 
After protracted delays, during which he fol- 
lowed the King for weeks at Romsay, at 
| Reading, at Wallingford, and elsewhere, 
being unable to get a hearing through the 
multiplicity and importance of the business 
to be transacted, the King in person tried the 
case at Woodstock, and confirmed de Anesti 
in his title to the land. 

In this suit, which he tells us lasted szr 
| years, he spent all his substance in journeys, 
in payments to his friends, to his advocates, 
and to his witnesses, and in fees and gifts to 
| the Queen, to the King’s physician and to 
| others, detailed particulars of which he gives 
| 





in his story. And he adds that, having 


| been three years in possession of his uncle’s 
| land, he still saves fifteen marks to the King, 
| and most of the money which he had bor- 
rowed from Hakelot the Jew during the 
progress of his case. —F 
in “ The King’s Peace.” 


. A. INDERWICK, 
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SOME PECULIAR JUDGMENTS. 


By GrorGcE H. WESTLEY. 


T is a blessing to us writers that there are 
two great repositories of wisdom and 
human experience, viz., the Bible and Shake- 
speare, from which we may draw helpful 
ideas and illustrations for almost any article 
we may set our pens to. I am led to say 
this here because, in puzzling over an intro- 
duction to my budget of notes on peculiar 
judgments, there has come most welcomely 
to my mind the familiar story of Solomon 
and the two mothers, and also that of Portia 
and the very clever manner in which she 
saved Antonio his pound of flesh. Shades 
of Solomon and Shakespeare, I thank ye! 
A very interesting judicial feat was that of 
the Emperor Claud. There had come before 
him a young man who complained that 
his mother had disowned him, saying that 
he was no son of hers, and in no way entitled 
to any share of the family property. The 
emperor became greatly interested in the 
case and made careful investigations, with 
the result that while he could find no con- 
clusive proof that the young man was the 
defendant's son, yet many things indicated 
that relationship. Having arrived at a deci- 
sion, the emperor ordered the woman to be 
brought before him, and said to her: ‘Do 
you still deny that this man is your son?” 
“I do,” she replied. ‘Well then,” said the 
emperor, “if he is not your son, he shall be 
your husband. I order that you be immedi- 
ately married to him.” This unexpected 
judgment proved effective, and confessing 
her perjury the woman acknowledged that 
the young man was what he claimed to be. 
The Duke of Ossone, while viceroy of 
Naples, delivered many quaint and clever 
judgments. The case is related where a 
young Spanish exquisite named Bertrand 
Solus, while lounging around in the busy 
part of the city, was run against by a porter 





carrying a bundle of wood on his shoulder. 
The porter had called out, ‘“‘ Make way, 
please!” several times, but without effect. 
He had then tried to get by without col- 
lision, but his bundle caught in the young 
man’s velvet dress and tore it. Solus was 
highly indignant and had the porter arrested. 
The viceroy, who had privately investigated 
the matter, told the porter to pretend he was 
dumb, and at the trial to reply by signs to 
any question that might be put to him. 
When the case came on and Solus had made 
his complaint, the viceroy turned to the 
porter and asked him what he had to say 
in reply. The porter only shook his head 
and made signs with his hands. ‘ What 
judgment do you want me to give against a 
dumb man?” asked the viceroy. ‘ Oh, 
your Excellency,” replied Solus, falling into 
the trap, ‘‘the manis an imposter. I assure 
you he is notdumb. Before he ran into me 
I distinctly heard him cry out ‘ Make way.’” 
“Then,” replied the viceroy, “ if you heard 
him ask you to make way for him, why did 
you not? The fault of the accident was en- 
tirely with yourself, and you must pay this 
poor man compensation for the trouble you 
have given him in bringing him here.” 
Leader Scott, in his ‘‘ Echoes of Old Flor- 
ence,” tells some amusing stories of one of 
the old podestas or supreme judges of that 
city, Messer Rubaconte. On one occasion 
a poor man named Bagnai was brought 
before him by a party of angry persons who 
declared that he had killed one of their 
family, and demanded justice. When the 
prisoner’s time came to speak, he gave his 
version of the matter thus: ‘ Noble Messer 
Podesta, the fault is not mine. I might very 
easily have been the dead man instead of 
him. This was the case: I was crossing the 
Arno on the little wooden bridge when there 
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came by a great company of cavaliers on 
horseback. To avoid being trampled to 
death, I climbed upon the rail, but a horse 
pushing against me, I straightway fell over. 
By ill chance I pitched on the head of a 
man who was bathing his feet in the river, 
and broke his neck; so he died, as much to 
my grief as to that of his relatives.” 

This story however did not appease the 
wrath of the complainants. ‘Give him the 
utmost pain of the law, Messer Podesta,” 
they cried; ‘our honor demands it.” 

Good Messer Rubaconte was puzzled. 
An accident could not be punished as nur- 
der, yet the man was dead, and Bagnai had 
undoubtedly killed him. He thought a few 
moments and then said: ‘Friends, your 
honor shall be maintained and your injury 
avenged. What has been done to you, you 
shall render to him. Let Bagnai go intothe 
Arno to bathe his feet at the same spot, and 
one of you, the avengers of the dead man, 
must fall from the bridge on his neck, and 
so all shall have their due.” 

The prosecutors’ faces fell. They con- 
sulted over the decision of the wise Podesta, 
and then concluded to drop the case. 

This same Bagnai, though innocent 
enough, seemed to have a decided faculty 
for getting into scrapes, and such peculiar 
scrapes that Messer Rubaconte’s wisdom 
was more than once severely taxed to get 
him out of them. One day as Bagnai was 
walking down the road, his assistance was 
asked bya peasant whose donkey had fallen 
down. The man told him to take hold of 
the beast by the hind-quarters, while he 
himself would lift the donkey’s head, and so 
lifting together they would get it on its legs. 
Bagnai, willing to oblige, seized the donkey’s 
tail, and pulled so hard that he pulled it off. 

For this Bagnai was brought up before 
the Podesta. ‘I did not tell him to pull 
the tail off,’ said the complainant. To 


” 


which Bagnai replied naively: “I thought 
a donkey’s tail would have been better stuck 
on.” Messer Rubaconte laughed heartily at 





this, and advised the litigants to depart in 
peace, since, although the tail could not be 
stuck on again, the donkey was not by its 
loss incapacitated from carrying a load. ° 
“ But how will he whjsk off the flies?” cried 
the peasant, determined to find a grievance. 
Messer Rubaconte, turning the matter over 
in his mind, at length said: ‘‘ Bagnai must 
perform the office which he has deprived the 
donkey of power to perform. He shall keep 
the donkey in his stall till his tail has grown 
again, and then return him to you.” The 
peasant concluded that he would rather have 
a tailless donkey than no donkey at all, and 
so the case ended. 

On still another occasion Bagnai picked 
up a purse containing four hundred florins, 
and being honest and simple, he gave it up 
to a certain person who claimed it. This 
man, however, declared that one hundred 
florins were missing, and poor Bagnai had 
once again to face the Podesta. ‘Do you 
think it likely,” asked the judge, “ that this 
honest man has robbed from a purse which 
he lost no time in returning to its owner ?,” 
“No,” replied the prosecutor, ‘‘ but this is 
not mine, for mine had five hundred florins 
in it.” “Indeed!” said the Podesta; ‘then 
my judgment is that Bagnai shall keep this 
purse till you find one with five hundred 
florins; you, meanwhile, giving him security 
that this is not yours.” The decision stood, 
and the prosecutor was sent off about his 
business. 

Scaliger relates an interesting story which 
may be told in this connection and will af- 
ford variety. Macaire, one of the body- 
guard of Charles V of France, one day 
enticed his comrade Aubrey de Montdidier 
into the forest of Bondy, and there murdered 
him. The murdered man’s dog, which had 
been running about, did not come up until 
his master’s body had been buried by the 
assassin. The faithful creature threw itself 
on the new-made grave, and there remained 
until driven off by hunger. Day after day 
it would seek food and return, until at length 











Some Peculiar Judgments. 





245 





attention was attracted to the creature’s 
strange conduct and the body of Montdidier 
was discovered. It was noticed that when- 
ever the dog saw Macaire it strove to fly at 
him. This aroused suspicion, and the king, 
hearing of the matter, resolved to investigate. 
Macaire and the dog were brought before 
him. Immediately the creature saw Macaire 
it again strove furiously to get at him. _Ma- 
caire protested that he was innocent of the 
murder, but this did not satisfy the king, 
who ordered that Macaire and the dog 
should meet in single combat, the man to be 
furnished with a stout stick, and his fourfooted 
opponent to have an open barrel to which 
it could retreat in case it was hard pressed. 

The oddly-matched combatants entered 
the arena. The dog acted with extreme 
caution, keeping just out of reach of the 
staff until it saw its opportunity. Then it 
gave a furious bound and caught Macaire 
by the throat and bore him to the ground. 
The wretched man, fearing that he would 
be torn to pieces, cried for mercy and con- 
fessed his crime, whereupon the attendants 
rushed in and dragged the dog away. Ma- 
caire was handed over to the law, sentenced, 
and executed. 

In these modern times picturesque judg- 
ments are hard to be found. I recall one or 
two little stories however. A man on trial 
in Illinois for horse-stealing put ina plea of 
matrimonial insanity. ‘ Matrimonial insan- 
ity,” exclaimed the judge; ‘‘ that is a novel 
defense; however, let us hear the evidence.” 
A witness deposed that during the ten years 
he had known the prisoner, the latter had 
married half a dozen times, and was living 
with wife number six at the time of his 
arrest. ‘They were all a sorry lot,” he 


continued, ‘‘and they kept the poor man 
constantly in hot water by their peevish, 
scolding, quarrelsome dispositions.” 

After this account of the prisoner’s matri- 








monial tribulations had been confirmed by 
other witnesses, his lawyer made an eloquent 
appeal to the court, concluding with the 
plea that his client could not be held a 
responsible agent after being galled by such 
Xantippes forten years. This skillful “touch 
of nature” was sufficient for the judge, and 
he charged the jury thus: ‘“ This court has 
had a certain amount of matrimonial ex- 
perience with one female, and such experi- 
ence has not been altogether of a satisfactory 
character. But here is a man who has been 
so blind, imbecile and idiotic as to marry in 
ten years six horrible scolds and _ shrews. 
For so doing I class him as a natural fool; 
and even if he possessed any intelligence, 
the dwelling with these women must have 
destroyed it. The plea of the counsel for 
the defense is sound in law and equity, and 
I charge you to bring in a verdict of acquit- 
tal.” The jury did as they were bid. 

A tax-collector at Naples absconded with 
a large sum of money. He was caught, 
brought back, and puton trial. His coun- 
sel admitted the charge, but put in the plea 
that as the collector was one of the people, 
and the money was the people’s money, it 
would be monstrous to convict him of steal- 
ing what was his own. It is well nigh in- 
credible, but the story runs that on this plea 
the thief was acquitted. 

Some years ago Miss Roxalana Hoonan 
brought Mr. Earle before the Brooklyn 
court for breach of promise. She admitted 
that the gentleman had never promised 
marriage by his hand or tonguc, but he had 
kissed her in company. Judge Neilson told 
the jury that no interchange of words was 
necessary, ‘“‘the gleam of the eye and the 
conjunction of the lips being overtures when 
frequent and protracted,” and thus directed 
they made the defendant pay fifteen thou- 
sand dollars for heedlessly indulging in eye- 
gleams and lip-conjunctions, 
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THE LAWYER’S POSITION IN SOCIETY. 


By Guy CARLETON LEE. 


NE of the greatest moralists of the last 
century has expressed his conviction 
that ‘‘ Nations as well as individuals may 
possibly become insane,” and I think the 
learned author might well have said: Na- 
tions certainly do become insane. The pages 
of history furnish many familiar proofs of 
this assumption. 

We can follow up the suggestion and find 
various forms and types of insanity in the 
nation corresponding in some degree to the 
madness and delusions of individuals; and 
I have no doubt that racial psychology might 
well include a department of mental aberra- 
tion as manifested in races and nations. 
Whether the anthropologists and psycholo- 
gists are willing to extend their sciences 
already covering very wide fields, we cannot 
say. It however remains a hypothesis which 





enables us in a large degree to understand | 


the misconceptions and delusions that from 

time to time seize upon the popular mind. 
There exists at the present time a strong 

delusion in regard to the professions popu- 





Another class, even more numerous, for 
the metaphysical jargon hurled at the un- 
lucky physician needs a certain amount of 
reading in order to be acquired, regards the 
lawyer in a much worse light than a deluded 
man. To its members he is a species of 
social vampire which the greed of the dom- 
inant class has maintained to help ruin the 
‘ horny-handed son of toil”; his learning is 
but knavery reduced to science; his busi- 
ness, ina large degree, when not the support 
of the capitalistic offender, is the production 
of strife, that from it he may draw the enor- 
mous revenues he is popularly supposed to 
enjoy. He is perpetually La Fontaine's 
monkey dividing the cheese between the two 
cats. 

I do not think I over-rate the opinions that 
exist inmany minds. There are movements 
in existence which are directly opposed to 
the legal profession, just as there are move- 
ments with the object of defeating the benefi- 
cent labors of the medical profession. You 


| all know them, their aims are openly avowed. 


larly styled learned, and this delusion is the | 
more extraordinary, occurring as it does in a | 


land which prides itself upon the intelli- 
gence of its citizens, and appears to consider 
popular education and learning as the very 
bulwark of the nation. According to that 


from this mental aberration or species of 
fixed idea, physicians, theologians and law- 
yers are entirely on the wrong track. A 
man, in order to treat disease, needs not to 
study anatomy or pathology or to spend his 


I would not pretend that there has been 
no occasion for complaint in the history of 
the learned professions. I am even inclined 
to the opinion that the legal profession has 
sinned more recently and more conspicuous- 


| ly than any other; not merely because the 
by no means inconsiderable class suffering | 





time in laborious investigation of the effect | 
| ther, and say that a system which allows 


of drugs upon the human system. He should 
content himself with a metaphysical system, 
a wild farrago ofscraps of exploded diatribic 


philosophies masquerading as a revelation. | 


| 


opposition is greater to lawyers and the 
whole system for which they stand, but also 
because men whose selfish interests were 
bound up with traditional abuses have felt 
themselves called upon to effect a reform, in 
order that justice might not be denied the 
poor man, and I am willing to go even fur- 


officers of justice to draw sums as fees that 
are disproportionately large for the work 
done, is in need of further reformation; that 
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the fee system, as it usually exists, is a curse 


to the community, masking licensed robbery ; 
that the periodical election of judges is a 
debasement of the ermine and opens the 
door to judicial corruption. 

But I should be grievously misunderstood 
if you should interpret me as implying 
that the profession is wholly, or even in any 
considerable degree to blame for the con- 
tempt in which it has come to be held by 
the half-educated masses. The inveterate 
prejudices of ignorance, the appeals of 
demagogues to people suffering from real or 
imaginary wrongs, are sufficient to explain 
to a large degree that extraordinary state of 
mind which can only be likened to a delu- 
sion. 

Many people do not recognize the place 
the lawyer holds in the community. They 
see in him not one who renders justice pos- 
sible, but one who makes it difficult and cost- 
ly; not one whose work is to promote the 
welfare of the commonwealth, but one who 
fattens upon the wrongs which he has to a 
large extent created. 

But the lawyer’s place in the community 
is real and necessary. The assertion made 
by some, that he is the survival of offensive 
measures, is radically false. His position is 
necessary to the life of every form of modern 
civilization, it is the direct result of that enor- 
mous development through which society has 
passed. We may not care to apply to him 
that awful account which Mr. Herbert Spen- 
cer gives of the world’s evolutionary process 
(at hearing which the universe is reported to 
have shuddered). Still the differentiations 
in society which produced the heterogeneity 
of professions brought forth the lawyer. 

In primitive ages, the conditions of life 
were simple and the adjustment of the rela- 
tions existing between men was an easy 
matter. With growing complexity in the 
social structure, and the more subtle distinc- 
tions between right and wrong, there arose 
insensibly a class of men learned in such 
matters. 





When men discovered so much about 
human physiology and therapeutics that 
such knowledge could no longer be common 
property, there arose a profession devoted 
to that branch of science, and the physician 
is in the first instance the man learned in the 
healing art; and so I conceive the lawyer as 
a man who primarily devoted himself to the 
exposition of law. He is a man learned in 
the law. The lawyer is, however, more than 
a student of laws. The labors of the philoso- 
pher investigating the principles upon which 
the law is based, the notions of personality, 
liberty, moral responsibility, property, the 
family and the state, or the research of the 
ethnologist and anthropologist tracing the 
primitive customs having the force of laws 
as they vary among different races and in 
different ages, are but the foundations upon 
which the lawyer bases his special work. 

A lawyer being in the first instance a man 
learned in the law of the land, he has duties 
of vast responsibility and the widest influence ; 
and the public is entitled to, and receives, 
the most ample protection against an abuse 
of the great powers of the office, which, by 
its agents, it has conferred upon the attorney. 
His moral character is carefully scrutinized, 
his whole career is watched, for his position 
as a member of the Bar, his success in his 
profession, is dependent upon the rectitude 
of his conduct. Upon admittance to the Bar 
the lawyer pledges himself to aid in the ad- 
ministration of justice,and he becomes an 
officer of the court. In all these solemn 
obligations, there appears no little resem- 
blance to the course which is pursued in a 
sister profession, one with which for centuries 
the law was identified. I refer to theology 
and the preparation through which students 
in that science must pass before they are 
permitted to exercise the functions of the 
sacred ministry. Theological and legal 
students fit themselves by several years of 
study ; both are tried and examined by those 
already in authority; both assume solemn 
obligations, over both a rigid law of moral- 
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ity keeps watch, and this has arisen from the 
same healthy interest in society which pre- 
scribes such measures, not only for those who 
pledge themselves to be faithful dispensers of 
God’s Holy Word, but also for those who 
pledge themselves no less solemnly to further 
among men the cause of God’s Eternal 
Justice. 

But the lawyer is by no means confined 
in his work to the prosecution and defense 
of suits, the giving of counsel and other 
functions connected with his position in the 
administration of justice. There is another 
duty which he is called upon to perform, 
and for which as a student of law, a special- 
ist we might say, he is peculiarly fitted. It 
is the enactment of laws, and in this capacity 
especially he is misunderstood and assailed. 

The lawyer, as a law-maker, has been the 
object of the most violent attack on the part 
of several large organizations and associa- 
tions which have at times assumed the pro- 
portions and guise of political parties. A 
very extensive organization devoted to the 
interest of agriculturists has been especially 
hostile to the presence of jurists in the coun- 
cils of the nation. Another, led by dema- 
gogues, would in the interest of the lower 
classes drive every lawyer, not only from the 
House and Senate chamber, but from the 
bench. 

Support for the position of the anti-legal 
faction has been sought in the peculiar com- 
position of the British Parliament, in which 
the proportion of lawyers is much less than 
with our legislatures. In Great Britain we 
find a large class of men debarred by the 
conventionalities of society or relieved by 
circumstances from the active pursuit of busi- 
ness. Landed proprietors, country gentle- 
men, younger sons of the nobility are prom- 
inent in the debates of Parliament, while 
lawyers, as we use the term, are by no 
means conspicuous. It has been argued 


that our legislative bodies should not include 
more than a certain proportion of lawyers 
and that the model which in England is the 





result of circumstances should become a law 
in this country, despite our peculiar social 
structure. But the difference is immense. 
In the first place we have no class corre- 
sponding to the English landed gentry, men 
frequently of the most liberal culture and 
born with an interest, we might say, in the 
legislation of the empire. For their ante- 
cedents, their positions as local magistrates, 
as landlords with more than a personal in- 
terest in their estates, these and other grounds 
lead them naturally, even when ambition and 
patriotism have but small part in their na- 
tures, to work in Parliament and make juris- 
prudence a part of their education. 

With us, the only considerable body able 
to study law, or to prepare for the work of 
the legislature, is the legal profession. The 
customs of the land induce those whose 
wealth renders it immaterial whether they 
engage in business or not, to follow some 
active pursuit, and very few, except dema- 
gogues, are led to devote themselves to 
politics as a profession. Our pernicious 
system of rotation in office renders a diplo- 
matic ‘or official career impossible. We 
must draw upon new men, and the only 
class in which anything like adequate pre- 
paration is to be found is the legal profes- 
sion. 

Then again, the parliamentary methods 
are so different that no support can be found 
in the legislative assembly of the mother 
country for the proposed change. In the 
British Parliament the important bills are 
prepared by a select body of experts, the 
cabinet. Details are cared for by these few 
experts, and the general tenor of the pro- 
posed legislation, with its moral and eco- 
nomic effect and its relation to the govern- 
mental policy is studied by men in an 
especially fortunate manner fitted for the 
work, by wide culture and liberal interest. 
In this country, however, the whole method 
of procedure is different. There is no cab- 
inet, in the British sense, to prepare the 
principal bills. The Congressional commit- 
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tees represent it to a slight degree only, and 
they are so distinct one from another, that 
they cannot be expected with any degree of 
certainty to prepare wise and comprehen- 
sive schemes of legislation (even accuracy 
in wording important bills seems sometimes 
beyond their powers). 

Again the committees are not made up of 
men of the same training as those who com- 
pose the British cabinet of experts, but in- 
clude and are sometimes almost entirely 
composed of new legislators. Under these 
conditions it is all the more necessary that 
every member have the best training possi- 
ble; and but one class, the legal profession, 
furnishes even an approximate preparation. 


When we consider the circumstances in | 


which we are placed, the man best able to 
legislate is, in the vast majority of cases, the 
lawyer, not because he is conversant with all 
the details of business in its various ramifica- 
tions, but because he has a larger knowledge 
of laws as they exist, a keener insight into 
the fundamental nature of laws, and is better 
able to devise measures harmonizing with 
principles established by custom or express 
enactment. He has had this training in his 
profession, and no other profession, trade, or 
calling can furnish the same preparation. 

In legislative bodies there will always be 
advocates of various local measures that are 
demanded by larger or smaller sections of 
the country. What are known to-day as the 
measures of the Silverites, the Protectionist- 
Manufacturers, the Free Raw Material Manu- 
facturers, the Prohibitionists and the Popu- 
lists, will always be represented, in one form 
or another in the legislature. 

Measures good and bad will always be 
advocated. One-sided selfish interests will 
always be urged. The manufacturer of the 
North, fearing competition, will demand pro- 
tection, even at the expense of his brother, 
the agriculturist of the South. The woolen 


manufacturer of the East cries for free wool 
though it means ruin to the wool grower of 
It is right, it is necessary that 


the West. 





such conflicting interests be represented. 
The legislation for a country of such im- 
mense extent and such varied resources and 
needs must take into consideration all class- 
es and all sections. But above all these 
clashing interests there must be some con- 
trolling and directing principles; some pow- 
er that will further a harmonious and vigor- 
ous development of national life, and that 
power, that principle can only be found 
in that body devoted to the study of the 
fundamental principles of legislation, the 
lives of whose members are spent in the 
interpretation of the will and heart of the 
nation as expressed in its common and 
statute law, and the fundamental law, the 
Constitution. 

But the lawyer’s work does not end in the 
legislative chamber; he has a still larger 
field of usefulness, and a still more import- 
ant position in the whole structure of society. 
The laws which have been enacted must be 
applied, after their true meaning has been 
ascertained. I am quite aware that the de- 
mand that the laws be interpreted and their 
meaning carefully ascertained has been at- 
tacked as a piece of unnecessary subtility 
and a part of that conspiracy in which law- 
yers are supposed to be engaged to make 
the administration of justice costly and so 
out of reach ofthe poor, and to give the rich 
opportunities to evade the demands of right. 

Let us turn to our sister science theology, 
and see how it is there. We find almost the 
same protest made against any profound 
study of interpretation. The protest is made 
by almost the same class as that which ob- 
jects to extensive study of legal principles, 
and we find among theologians men disput- 
ing more violently about proof texts and 
passages of scripture than ever lawyers 
wrangled over a point in law. Each man 
feels that there is no difficulty in the passage, 
he sees clearly its meaning, — to him it is a 
perfectly lucid statement. Yet these inter- 
pretations are sometimes diametrically op- 
posed. 
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In law there is as much need for scientific 
exegesis as in theology. Laws that have 
been long enacted need to be studied in their 
history, often a more difficult task than the 
interpretation of literature, owing to the com- 
pact form and the isolation in which a law 
stands. The various changes that have taken 
place in their structure must be ascertained 
that the true value may be given to each 
separate word. The circumstances under 
which laws were put forth must be discov- 
ered in order to make the import of the 
enactment perfectly clear. In short, laws 
must be studied in relation to their times, 
that we may not miss the spirit in our en- 
deavors to fulfill the letter. If the saying be 
true,‘ Tempora mutantur, et nos mutamur in 
illis,” it is no less true ‘‘ Tempora mutantur, 
et lex mutatur in illis”” — and who shall inter- 
pret the law but those learned in the law? 

True as all this is respecting statute law, 
it is equally true and even more important 
in regard to common law. In the statutes 
the lawyer has, in the vast majority of cases, 
legislation of a comparatively recent period. 
The eternal vigilance of the profession 
secures from time to time the necessary re- 
vision of the statutes, and important amend- 
ments, so that the law may be clear as 
to its scope and applicable to the present 
state of society; but in that vast body of law 
which is the expression of the sense of jus- 
tice native to the race there is, from its very 
nature, little opportunity for amendment or 
revision. 

Who is to interpret this law, the Common 








Law? who is to make those principles that | 
| cally impossible to follow it. 


trace their origin to the earliest Aryan vil- 
lage community applicable to the highly 
complex society in which we find ourselves? 
Who but those who for five thousand years 
have been constantly engaged in that one 
occupation ? 


To be sure, the law has not existed all | 
this vast extent of time as a distinct profes- | 


sion: the lawyer’s work was originally a part 


of the king’s duty, in the same way as the | 


chief of state was the earliest high priest. 
But with the advancing race came the dis- 
tinctions of professions, and there has been 
no breach in the continuity of function. 

We can never forget the labors of those 
who have vindicated for the legal profession 
its claim to be an integral part of the civil- 
ized community. Wecannever forget such 
men as Lord Mansfield, who found the Com- 
mon Law as applied to business in a state 
more in place in the dark ages than in Eng- 
land in the eighteenth “century, and left it a 
commercial code abreast of the business 
affairs of a great nation. Within a hundred 
years the nation had grown from a second- 
rate to a first-rate power. A century before 
its king had been a pensioner of France; it 
was now the conqueror of France; and the 
commercial revolution was more important 
than the political. 

The law must enlarge pari passu with the 
nation, yet the same principles must remain, 
for the nation was the same — only grown. 
The conscience of the race was the same. 
The law, must, however, meet the new de- 
mands made upon it. Was it done by 
sketching the law? That cannot be truth- 
fully asserted. We know indeed that Lord 
Kenyon differed on this point diametrically 
from his great predecessor. Expressing 
himself in these words, “It is my wish and 
comfort to stand ‘super antiquas vias’ — I 
cannot legislate, but by my industry I can 
discover what my predecessors have done, 
and I will tread in their footsteps.” We 
cannot deny the conscientiousness of this 
statement, but as a precept it is psychologi- 


It was an easy matter for Lord Kenyon to 
make this statement after Lord Mansfield had 
practically created commercial law, justify- 
ing himself in those memorable words “ ‘Quic- 
quid agant homines’ is the business of courts, 
and as the usages of society alter, the law 
must adapt itself to the varying situations of 
mankind.” 

It is because the lawyer is a man learned 
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in the law that he is assigned his place at the 
bar of justice, that he is chosen to represent 
his fellow citizens in the legislative assemblies 
of the nation, that he is called upon to ex- 
pound and apply the law that is embedded 
in the national conscience. 


fine the ideals of the profession. They 


make up the idea of the lawyer which is ex- | 


pressed, more or less imperfectly, inevery con- 
scientious man following the legal profession. 

Because men fail to see the lawyer in his 
relation to the whole nation, because they 
have not the liberality of thought and 
breadth of view which enables men to judge 


Such tasks de- | 


things in their larger significance, but remain 
able only to estimate other men from their 
narrow standard of individual experiences 
and prejudices, because such men are incap- 
able of intelligent judgment, they naturally 
fail to understand the true importance of the 
legal profession in the social structure; but 
so long as there remains a conscience in 


| men, so long as justice remains in society, 


so long will there be those who shall inter- 


| pret the mandates of that conscience and 


administer that justice, so long shall the 
legal profession remain as an integral part of 
civilized society. 


A LAW-STUDENT’S DREAM, JUST AFTER THE BAR EXAMINATIONS. 


By Paut Tayior. 


STEERED my flotsam through the 

percolating waters without colliding 
with any mechanic’s lien or other encum- 
brance, and finally disembarked on a strip 
of alluvion at the foot of a hill. Securing 
the little vessel to a bottomry bond on the 
beach by means of a long chain of title, I 
prepared to climb the proclivity. 

The waves were rolling up like liquidated 
damages. Here and there gleamed the 
scales of a maritime lien swimming just 
below the surface, while the offing was 
dotted with contracts of sale. The coast 
stretched away on either side as far as the 
eye could reach, indented by little coves 
where companies of directors were watering 
stock, or sweet young femes-sole were 
wiping clouds from their mothers’ titles. 

I proceeded up the hill along the ease- 
ment which skirted it, between two rows of 
tall genealogical trees. I could just see a 
manor house at the top, in front of which 
a regiment of milites were assembled on the 
demesne lands aiming several municipal 
ordinances and canons of descent at the 


| 





great jetsams riding at anchor in the harbor. 
I was afterwards told that the soldiers were 
firing objections, exceptions and demurrers, 
the most dreadful types of projectiles known 
to modern science. Certain it is that the 
engines of war were going off with deafening 
appeals ! 

Nothing daunted by this war-like scene, I 
continued to approach. On the genealogical 
trees the tittle birds wagged their fees-tail 
merrily, I never saw so many fees-tail before, 
and they Were increasing all the time, as the 
skillful Statute de Donis stood near at hand, 
converting conditional fees into fees-tail as 
fast as he could. Not far away was a more 
melancholy sight—the gaunt Statute of 
Uses executing innocent uses with a sharp 
deodand. 

There were many strange things to be 
seen onthe demesne lands. Signs, stuck all 
over the grass-plots, exhibited the most 
threatening mottoes. Here, one read, “ Sic 
utere tuo,” there, ‘“‘ Res inter alios acta.” 
A board, nailed to a tree, contained the 
dreadful legend: ‘De minimis non curat 
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Lex!” In short, the lord of the manor, 
who was a tenant in capite, had ransacked 
the reports to find the most barbarous 
maxims for his signs. 

The manor house itself presented rather an 
agreeable appearance. A number of ancient 
lights opened in the gable. The power of 
alienation was suspended from the peak of 
the roof, while over the door hung a formid- 
able attachment ready to clap down on any 
enemy of the realm who escaped the sum- 
monses and subpoenas at the gate of the 
close. A series of exquisite torts embel- 
lished the lintel. Tracings of intricate special 
pleading were frescoed on the walls. On 
either side of the portico stood a granite 
rebutter surmounted by a vase of feathery 
testimony. You could not wish to see a 
more beautiful hereditament. From the 
chimneys, smoke —prescriptively entitled 
to be there —curled and curvetted through 
the air with the graceful indirectness of per- 
jury. The genial host had affixed a jury- 
box at the side of the stoop for the con- 
venience of the people; and a bunch of 
pepper-corns, to be used upon entry, hung 
within easy reach. 

When I knocked, the door was opened 
by a tenant by the courtesy, who instantly 
did fealty according to the most approved 
etiquette. In reply, I paid my best homage, 
and politely made an offer of contract, which 
was as courteously accepted. I then wiped 
my feet on the twilled breach in limine which 
lay at the threshold, and was conducted into 
the presence of a very cross-examiner who 
sat on a bench behind a bar dictating briefs. 
Six masters in chancery were engaged close 
by in penning beasts fere nature into a 
dock. Little yellow equities of redemption 
in golden cages trilled out the most charm- 
ing melodies above my head. A profit-a- 
prendre sat at the feet of the cross-examiner 
foretelling recent decisions. The remainder 


of the company consisted in the main of 
common counts, though a goodly sprinkling 
of femes-covert circulated among them fan- 


ning themselves with inchoate rights of 


dower. A group of noisy infants were 


| seeking to partition a long term of years 





which they held jointly and per stirpes. At 
the further end of the hall a trustee on a 
ladder was tacking mortgages. There were 
some unpleasant features. For instance, on 
one of the window-sills I saw a warranty 
deed, thirty years old, scratching an eruption 
of covenants which had broken out all over 
him. A mournful last will and testament 
was wandering about in search of a deceased 
subscribing witness, and two feoffment deeds 
were consoling each other in a corner because 
both had lost their seals. 

Unable to endure so motley a crowd, I 
adopted an insurance policy and put ina 
plea in abatement. That gave me a right to 
enter the dining hall. Imagine a great table 
—a board of directors —upon which were 
spread the most savory viands. A huge 
jointure smoked at one end. At the other 
some coparceners were serving a splendid 
hotch-potch. Here and there convivial an- 
cestors were carving up particular estates 
and remainders. There were heaps of first- 
fruits and emblements, and in the center of 
the table steamed a noble pot of riparian 
rights ! 

I enfeoffed myself in a comfortable arm- 
chair, determined to partake of this sump- 
tuous feast even at the cost of a seisin of 
indigestion. But hardly was I seated before 
a great hue and cry arose, because a spring- 
ing use had leaped upon the table and was 
damage feasant among the dishes. 

“Execute it!” yelled somebody. 

“You can’t,” shouted a second voice; “‘ it’s 
only an executory devise after all! ” 

“Where’s its particular estate?” shrieked 
a third. 

In the midst of this hubbub I arose to es- 
cape, only to run into the arms of a hideous, 
decrepit fee-tail-after-possibility-of-issue-ex- 
tinct! 

“You horrible thing!” I cried. ‘“ You 
ought to be barred by the rule against 
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perpetuities!” And with that I tore out of 
the house, not waiting even to settle the bill 
in equity which was tendered me at the 
door! The last I heard of this extraordinary 


manor was a faint shout, as I issued out on 

the easement, which directed some unseen 

sheriff to serve a writ of we exeat upon 
! 

me! 





SOME ASPECTS OF THE GROWTH OF JEWISH LAW. 


By Davip WERNER AMRAM. 


The Study of the Law. 


HE study of the law was for a period 

of two thousand years the principal 
intellectual exercise of the Jews. The Tal- 
mudic period, so called, was especially char- 
acterized by mental alertness and richness 
of fancy, which found their outlet in legal 
studies and agadistic lore. During this 
period the law was developed by the legal 
acumen, profound reasoning and keen knowl- 
edge of human nature possessed by the 
Talmudists. Since the compilation of the 
Talmud the Jewish law has not developed 
with the same freedom as theretofore. The 
migrations and persecutions of the Middle 
Ages, on the one hand, prevented its natural 
development and growth, but, on the other 
hand, were the cause of its preservation as 
it stood in the days when the Talmud was 
compiled. Persecution endeared the law to 
the Jew, and he clung to it tenaciously. The 
law was his only refuge from the oppressor, 
it was the sanctuary into which the enemy 
could not intrude. Devotion to the law and 
its study was one of the marked characteris- 
tics of the Jew in Talmudical and _ post- 
Talmudical times. Literary exercises were 
almost wholly confined to legal studies. The 
Jew grew up in an atmosphere charged with 
knowledge of the law and reverence for it, 
and it was considered the noblest task of a 
man to devote himself to its study. The 
Jew learned in the law, no matter how lowly 





his origin or humble his calling, was con- 
sidered more honorable than the most emi- 
nent, the richest and proudest ignoramus. 
It followed from this general diffusion of 
knowledge of the law that even the veriest 
idler in the street could not be entirely ig- 
norant. The Gemara in the treatise San- 
hedrin illustrates this condition of affairs. 
The Mishnah there states that civil suits are 
decided by a Beth Din or Court of three 
men, one of whom was appointed by the 
plaintiff, one by the defendant, and the third 
by the two thus chosen. This Court of 
Three was not a fixed court, but was made 
up of laymen chosen to decide the case, 
after which its authority ended. Rabbi A’ha 
suggested that one man was sufficient to de- 
cide civil suits, as it is written in the Torah 
(Lev. xix, 15), “In righteousness thou 
(one man) shalt judge thy neighbor.” The 
answer to this view of Rabbi A’ha was that 
the choice of a single judge might result in 
the selection of one who is unlearned in the 
law; to which rejoinder is made that the 
selection of a court of three might equally 
well result in the selection of three unlearned 
men. This objection is silenced by the re- 
mark that it is not possible that among three 
there should not be at least one who knows 
the law, having learned it by listening to the 
sages and the judges. (Talmud Babli San- 
hedrin, 3a.) 

The higher judges, the rabbis, and the 
members of the greater and lesser Sanhe- 
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drin were, of course, deeply learned in the 
law, and it is perhaps not unnecessary to 
devote a few words to the training which 
qualified them for their important office. 
The members of the Sanhedrin, who were 
both legislators and judges, were also (as 
a rule) the professors at the various law 
schools in Palestine and Babylonia. In these 
schools the course of study extended through 
seven years. The instruction was oral, and 
consisted of lectures and discussions which 
took a wide range. Some point of law 
was the subject; it was argued, debated and 
expounded; the memory of the students was 
developed to an astounding degree, as they 
relied upon it almost exclusively in all their 
work. All topics of human interest were 
discussed and the entire field of contempor- 
ary learning swept in the search for informa- 
tion which might elucidate the point of law 
under discussion. From among the students 
who had passed through such a course the 
ranks of the lesser Sandhedrin were recruited, 
and from these they were promoted to the 
great Sanhedrin at Jerusalem. Years might 
elapse before these distinguished honors 
were conferred, during which the candidate 
was in constant attendance at the sessions 
of the Sanhedrin, and occasionally called 
upon to act as a substitute for one of the 
members who was absent. In this manner 
he grew in the knowledge of the law, of con- 
tempory science of all kinds; he perfected 
himself in foreign languages; he became 
familiar with the systems of law of the Greeks 
and Romans and other nations; and when 
the day came that he was called to sit in 
judgment and make the law, he was as well 
qualified for his position as it is possible for 
man to become. Lawyers, in the sense of 


advocates or pleaders, were unknown at 
Jewish law, as the parties pleaded their own 
cases. In criminal cases the Sanhedrin were 
practically also counsel for the defendant. 
It was their duty to take advantage of 
every point in favor of acquittal, and they 
were not permitted to aid the prosecution. 








There is evidence also in the book of Job 
(xxix, 15, etc.) that patrons were not un- 
known. These were members of the rich 
and leisure class who frequented the courts 
of law and took charge of the cases of the 
weak and ignorant against the powerful and 
malicious to prevent a miscarriage of justice. 


The Origins of the Law. 


The law thus assiduously cultivated could 
not help becoming a highly developed sys- 
tem, as complex as human life itself. The 
rabbis felt that law must be supreme in the 
world and that man dare never emancipate 
himself from it, for the weakening of the 


bond of law means anarchy and retrogression ~ 


to a lower social state. ‘If it were not for 
the law,” said one rabbi, ‘‘ man would swal- 
low his fellow-man alive.” This complex 


system had its origin in the simple customs 
of the ancient nomadic Hebrews who roamed 
the plains of Palestine. 

There are many remains of these old cus- 
toms to be found embedded in the Mosaic 
laws: some of them are reported in full, 
others are merely suggested; some are ac- 
cepted as law, others are categorically re- 
jected. The whole Torah (Mosaic code) 
bears unmistakable evidence of the epoch of 
custom which preceded it. There is no such 
thing as true law in primitive societies, 
because these have no law-making power; 
among them custom reigns supreme. This 
state of society is graphically described in 
the book of Genesis in the lives of the patri- 
archs. The patriarch by virtue of his posi- 
tion in the household had absolute authority 
over his family, which included his wife and 
children, his kinsmen and slaves. The law 
of his household fell from his lips, and his 
will and caprice were only restrained by the 
deep-rooted sentiment of conservatism which 
is common to all men. Every household 
was independent and acknowledged no law 
but itsown. ‘In those days,” as the chron- 
icler says in the book of Judges (xvii, 6), 
‘‘ there was no king in Israel; every man did 
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what seemed right in his own eyes.” When 
the Torah was given to the people it served 
to give the sanction of /aw to much of what 
was originally mere custom, but there were 
many customs which continued as unwritten 
law to exist side by side with the written law 
or Torah. 

Much of the old customary law which was 
not incorporated in the Torah was preserved 
by oral tradition from generation to genera- 
tion, living in the national memory until it 
was finally reduced to writing in the Mishnah, 
at the end of the second century of the Com- 
mon Era. And still there remained much 
of the old law which was not incorporated 
either in the Torah or the Mishnah, and 
which is preserved in the form of old Mish- 
nayoth in the Gemara. (The Mishnah and 
Gemara together constitute what is known as 
the Talmud.) Although the Mishnah was 
in point of fact compiled and reduced to 
writing long after the Torah, it is not prop- 
erly to be considered as following the Torah, 
but as contemporaneous with it. It was the 
old common law of the Israelites existing 
side by side with its written code, the Torah. 

We know when the period of the Mishnah 
ended, but not when it began. The Mish- 
nah itself bears testimony to its ancient 
traditional origin. The so-called ‘Sayings 
of the Fathers ” (Pirké Aboth) open with 
the following statement of the chain of tradi- 
tion: — 

‘Moses received the Law at Sinai, and he 
transmitted it to Joshua, and Joshua to the 
elders, and the elders to the prophets, and 
the prophets handed it down to the men of 
the Great Synagogue” (Aboth I, 1), and 
last of the members of the Great Synagogue 
was Simon the Just, who lived at the begin- 
ning of the third century B.C. 

According to this tradition, both the 
written and the oral law began with Moses. 
In the introduction to his monumental 
Codex of the Jewish law, Maimonides gives 
the following account of the tradition of the 
law : — 








‘All the laws given to Moses at Sinai 
were given together with their commentary, 
for it is written (Exodus xxiv, 12), ‘And I 
will give thee tables of stone and a law 
(Torah) and commandments (Mizvoth).’ 
Torah is the written law and the Mizvoth 


| are the commentaries; and he commanded 
| us to perform the law according to the com- 


mentary; and this commentary is called the 
oral law. Moses, our teacher, wrote the 
entire Torah, and he gave a copy thereof to 
each tribe, and one copy was laid in the ark 
as a witness, as it is written, ‘Take this Book 
of the Law and put it in the side of the Ark 
of the Covenant of the Lord your God, that 
it may be there as a witness against thee.’ 
(Deut. xxxi, 26.) And the commandments 
(Mizvoth), which were the commentary on 
the law, he did not write down, but he com- 
manded them unto the Elders and unto 
Joshua and the rest of Israel, as it is written, 
‘Whatever thing I command you, observe 
to do it.’ (Deut. xii, 32.) On this account 
it is called the oral law. Although the oral 
law was not written down, Moses, our teacher, 
taught the whole of it in his court of justice 
to the seventy elders; and Eleazar, Phineas 
and Joshua received it from Moses, and to 
Joshua, who was the pupil of Moses ‘our 
teacher, he transmitted the oral law and in- 
structed him in it; and many elders received 
it from Joshua and his court of law, and 
Eli received it from the elders, and Phineas 
and Samuel received it from Eli and his court 
of law, and David received it from Samuel 
and his court of law.” ... And through 
him the law was transmitted to the prophets 
and expounded in their courts of law, and 
from them Ezra received it; and the judges 
of the court of Ezra were called the men of 
the Great Synagogue, and the last of them 
was Simon the Just. (Introduction to Mai- 
monides’ Mishné Torah. ) 

According to this traditional account, 
which contains in it the actual fact, though 
somewhat fancifully stated, the oral law was 
expounded in the court of justice presided 
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over by Moses, and so on by successive 
generations of judges, contemporaneous with 
and following the Biblical period. From 
the time of Simon the Just (about 300 
B. C.) to the time of Rabbi Juda the Nasi 
(about 200 A. C.), the compiler of the 
Mishnah, there was an unbroken sequence 
of Judges and Rabbis who expounded and 
interpreted the law, and the account of whose 
personality and judicial decisions rests upon 
no mere vague tradition, but is well estab- 
lished and authenticated. 


The Influence of Torah on Ancient Custom. 


It appears, then, that among the Israelites 
true law, in the strictly political sense of the 
term, as ‘(a command from the supreme 
political authority in the state, addressed to 
the persons who are the subjects of that 
authority,” first came into being in the Torah, 
which contained the commands of the su- 
preme authority strengthened by Divine 
sanction. 

As soon as such supreme authority comes 
into power in any community, all the cus- 
toms and rules which were in force and 
which are not abolished by it, impliedly re- 
ceive its sanction and become true law. For 
the "supreme authority in a state has the 
power to change unwritten law by the enact- 
ment of new laws, if it so please; and when- 
ever the old law is left unchanged it must be 
presumed to be acceptable to the supreme 
law-making authority, and may in that 
sense be said to be given by that authority. 
(See Sheldon Amos, “ The Science of Law,” 
p. 49.) The Torah, for instance, desires to 
abolish the numerous local sanctuaries in 
Palestine and to fix one place, Jerusalem, as 
the religious center of the people. It enacts 
therefore (Deut. xii, 8): “Ye shall not do 
after all the manner that we do here this 
day, everyone whatsoever is right to his own 
eyes,” and then proceeds (ibid., 13, 14), 
‘‘Take heed to thyself that thou offer not 
thy burnt offerings in every place that thou 
seest; but in the place which the Lord shall 





choose in one of thy tribes, there thou shalt 
offer thy burnt offerings, and there thou shalt 
do all that I command thee.” In this case 
the old custom is abolished by the new law. 
But in such matters as the forms of marriage 
and divorce, the holding of slaves, the forms 
of purchasing and conveying land, etc., the 
Torah silently adopts the old customs, and 
they thereby receive equal sanction with the 
newly enacted laws. 

The wisdom of Moses is exhibited in his 
adoption of many of the old customs which 
were so deeply ingrained in the people that 
it would have been impossible by mere legis- 
lative enactment to abolish them. 

Often did Moses call his people “ stiff- 
necked,” and for no other reason than that 
they preferred their old laws and regulations 
to his innovations, although the latter were 
made with Divine sanction. 

It is always easier to follow the old habits 
of body and mind than to strike out into a 
definite new path which association and cus- 
tom have not yet rendered familiar. Hence 
in many cases the Mosaic law adopted zx 
toto the old common customs that preceded 
it; in other cases, such as divorce for in- 
stance, the old law was merely modified but 
not abolished entirely; in but few cases was 
the old law abrogated and an entirely new 
command substituted. 

Those ancient customs which are not 
incorporated in the Mosaic code and express- 
ly adopted by it were, as we have seen, pre- 
served by oral tradition. They were made 
permanent and fixed as rules of action and 
conduct by the decisions of the various legal 
tribunals that were established among the 
ancient Hebrews. The decisions of the 
patriarch in matters affecting his household 
were the germs of these customs; the deci- 
sions of the village councils or councils of 
elders, of the priests and the courts of three 
all combined to develop the customary law 
and fix it firmly. Nothing is so tenacious as 
ancient custom and tradition in maintaining 
its sway over the habits and life of a people. 























It was a characteristic of Jewish tradition 
that it was handed down with minute fidelity 
from mouth to mouth. The law was stated 
in the very words in which it was heard by 
the reporter, and no stronger argument 
could be used in any case than the citation 
of an ancient precedent. And it appears 
that even where a written record was made, 
the tradition by word of mouth was kept up. 
After the fight with Amalek at Rephidim, 
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in which the Amalekites were utterly routed 
we are told inthe Book of Exodus (xvii,14): 
And the Lord said unto Moses, ‘“ Write this 
as a memorial in a book and rehearse it 
(lit. ‘lay it”) in the ears of Joshua.” One 
would suppose that the written record would 
be sufficiently trustworthy, yet here it seems 
the oral tradition was used as an equally sure 
method of preserving the record of that 
famous fight. 





THE DOCTRINE OF STARE DECISIS. 


By Boyp WINCHESTER. 


ROFESSOR C. G. TIEDEMAN, in an 

article on “ The Income Tax Deci- 
sions” (Annals of the American Academy, 
September, 1895), says: “The rule of 
stare decisis has its limitations; and when- 
ever the decision of a court in the interpre- 
tation of a rule of law is so far out of 
line with the prevalent conception of right 
and justice that public opinion, as it finds 
expression and feeling through the court, 
and those who legitimately influence the 
formation of judicial opinion, would indorse 
and urge the repudiation of the old ruling 
and the adoption of a new ruling which is 
more consonant with the prevalent sense of 
right, we learn that the court has overruled 
the decision in the earlier case.” 

We find here an idea of much greater and 
wider significance than is conveyed by its 
application merely to the development and 
administration of the law. Authority is a 
moral power which exerts peculiar influence 
on the minds of men in every department 
of life. It often leads them to adopt opin- 
ions contrary to their own convictions, and 
to commit acts at which their consciences, 
if left to themselves, would strongly re- 


} 








volt. Achievements veiled in a mist of the 
past seem’ marvelous, as distant objects 
when beheld through any dense medium 
will generally assume an extravagant and 
unnatural magnitude, and there are many 
who resemble the minister of whom Sydney 
Smith declared, “The wisdom of my 
Lord Hawkesbury is of that complexion 
which always shrinks from the present exer- 
cise of it by praising the splendid examples 
of it in ages past.” Few individuals have 
indeed the hardihood to oppose a “ princi- 
ple embalmed in a precedent,” or opinions 
propagated by men whom they have been 
accustomed to regard as their superiors in 
moral and intellectual excellence. From 
this frailty of our nature, many errors are 
disseminated among mankind, and much 
injury is done to society, by men, too, who 
in an honest conviction of their intentions 
are often led astray. 

It is not necessary, in the satiric line of 
Pope, “to think our fathers fools, so wise 
we grow,” but the mind delivered from the 
trammels of authority should assert its na- 
tive freedom of thought and press onward 
according to its own bent in the investiga- 
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tion of truth. This spirit of investigation 
for the truth should be, in the fine wording 
of Tennyson, 
«* Strong in will 

To strive, to seek, to find, and not to yield.” 

Experience has shown that men of the 
past were liable to error, like the men of to- 
day. It is in truth a part of our nature. It 
is then a good maxim in the conduct of the 
understanding to adopt no opinions how im- 
posing soever the names that support them, 
until one is satisfied of their correctness. 
Nor is this calculated, as some suppose, to 
unsettle opinions. Judge Story was wont 
to ascribe the tendency to infidelity, in re- 
gard to scientific and religious matters, to a 
want of proper respect to great authorities. 
But cannot this spirit which the learned 
Judge deplored be ascribed to a cause the 
exact reverse of that urged by him? Is 
not the true reason of any general unbelief 
and unfixedness of opinion to be found in 
the superficialness among us; the want of 
proper inquiry into the various subjects that 
interest the public mind? The dogmas of 
great men are received upon mere faith, up- 
on naked belief, without any search into the 
reasonableness of them, and consequently 
without a consciousness of their correctness ; 
and as these dogmas often prove fallacious, 
the 
cludes all notions so. 


may be equally 


} 
| 
| 
} 


| 








slightly reflecting mind hastily con- | 


Many, who are too impatient or too indolent | 


to investigate, reason no better than this. 
Some of the opinions of some of the great- 
est and best men of the past have been 
proved to be wrong; all their opinions, 
therefore, may be wrong. While, therefore, 
so much uncertainty exists, it is useless, they 


reason, to fix belief. 


| 


ful analysis, is not likely to abandon it to 
suit every breeze of opinion. It appropri- 
ates it. It takes it into the memory as a 
part of its own knowledge. To be sup- 
ported by a great authority affords satisfac- 


| tion, it is true; but without this, the mind is 


contented and fixed from a consciousness of 
the truth of its conclusion. Very different 
is it with the proposition that has been 
barely taken into the memory without the 
conviction of its certainty. The mind 
scarcely cherishes it as its own. It is un- 
stable. It is subject to all the whims and 
caprices of the fancy—at one time produc- 
ing doubt, at another creating rash pre- 
sumption. The mark of uncertainty is 
stamped on its very nature. It was gov- 
erned yesterday upon the authority of Plato ; 
to-day it is cast upon the dictum of Aristo- 
tle. From this sort of procedure there can 
be no knowledge except by chance. Doubt 
and uncertainty will always attend such 
information; and it is ever ready to be 
abandoned in conscious ignorance at the 
first assault of ingenious sophistry or auda- 
cious effrontery. 

Before adopting the opinions, then, even 
of the greatest authorities, we should in- 
quire into their reasonableness; nor look 


| upon them as authority until satisfied of 


their truth. This reasoning does not con- 
flict with the maxim, “‘ oportet descentem cre- 
dere,” but shows the importance of joining 
with it another, ‘“ oportet edoctum judicare.” 
Nor does it detract from great authorities 
the merit justly due them. It only points 


| to the honest inquirer after truth the proper 


| method to pursue. 


| 


Hence a habit of | 


doubt and unbelief is formed which, if not | 
checked in some way, is sure to lead to gen- | 
| pendency upon others in matters touching 


eral infidelity. 

To guard against this, we should adopt 
the opinions of others with proper care and 
reflection. The mind that has satisfied it- 


self of the truth of a proposition after care- 


It only urges upon 
him to withhold his assent until his judg- 
ment is instructed. To pursue this course 
is but assuming the proper dignity of our 
nature. It is but shaking off a servile de- 


the highest estate of man, and asserting the 
proud prerogative of individual freedom. 
The slavery of the mind is the worst form 


of servility. It divests man of all the no- 
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bleness of character with which he is en- 
dued by his Maker. It makes of him a 
base tool, and in following submissively 
after the dogmas of others, without exerting 
to the extent of our ability the noble pow- 
ers which God has given us to guide us in 
our judgments, what are we but the blind 
followers and slaves of others? True, we 
should respect great authorities and honor 
them ; but only when we find them to be right. 
Our first duty is to make this inquiry. And 
in so doing we detract no reverence from 
the great teachers. We only establish our 
own proper dignity. ‘Disciples owe to 
masters only a temporary belief and suspen- 
sion of judgment, until they are thoroughly 
instructed; not absolute resignation and 
perpetual servitude of mind. Let great au- 
thors have their due, but so as not to rob 
time, which is the author of authors and the 
parent of truth.” These words are taken from 
the great Verulam, who, however, did not 
always himself pay regard to his canon of 
judgment. A great philosopher may lay 
down wise rules and yet not follow them out 
very clearly in practice. Now it is easy to see 
the bad effects of the ‘‘ perpetual servitude of 
mind.” It stops the work of improvement. 
The errors of one great man may continue 
until another great man arises: and thus we 
shall constantly have an interregnum of 
consecrated error. 

It is, then, not only safest and best, but it 
is the duty of every rational thinker to dis- 
regard names in his various inquiries, until 
the truth of things is established. Truth 
should be our first and only object. And 
when a man, however humble, has once 
clearly discovered the truth, he should have 
the boldness to declare it, if it is worth 
communicating, against the greatest authori- 
ty. This sentiment of Juvenal, 

— ‘‘plurima sunt quae 
Non audent homines pertusa dicere laena,” 
may answer very well as a maxim of 
worldly policy; but in researches after 
truth, in inquiries touching matters that 





effect our welfare or the interest of our 
country, it should certainly have no weight. 
Plato has laid down on this point a much 
nobler precept, ‘One should dare speak 
the truth, when discoursing on truth.” <A 
blind obedience to great authorities is, in 
short, destructive alike of all manliness of 
thought and boldness of mental energy. 
Nothing so destroys a spirit of indepen- 
dence and cripples the power of the mind, 
as an habitual reliance on the efforts of oth- 
ers. Let us therefore not exalt unduly the 
value of precedents or conclude that what- 
ever is ancestral must therefore be admira- 
ble. It is true that the judgments of wise 
men formed in times ‘‘ whereof the memory 
of man runneth not to the contrary ” should 
not be set aside simply because they are 
old. Great weight is there in the words 
of Edmund Burke, whose eloquence was 
rivaled by his sagacity. ‘‘ Rage and frenzy 
will pull down more in half an hour than 


prudence, deliberation and foresight can . 


build up in a hundred years.” But it is a 
cheering and valuable reflection which is 
readily suggested to us by a view of the in- 
tellectual history of man, that nature has 
evidently designed us to be the ministers of 
our own improvement, giving us a spirit 
which never can acquiesce in its present at- 
tainments. If the conviction that we and 
all that surrounds us have been so largely 
determined by the past sometimes weighs 
on us with tyrannous power, the thought that 
we in our turn are shaping the destinies of 
future generations becomes a moral motive 
of almost irresistible force, compelling us to 
high resolve and dutiful action. The great- 
ness of the past chiefly consists, not in its 
being fruit, but in its being germ. Plutarch 
warns young men that it is well to go fora 
light to another man’s fire, but by no means 
to tarry by it instead of kindling a torch 
of their own; and says that when Cicero as 
a young man visited the oracle at Delphi, 
the advice given him was to make his own 
genius, not the opinion of others, the guide 


. 
| 
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of his life. Lord Bacon compares those 


ing to past and approved foundations, with 


who value the wisdom of the past as an exd | the other seizing and incorporating all new 


rather than as an instrument for the discov- 
ery of truth, to the suitors of Penelope who 
preferred the handmaid to the mistress. 
We should do justice to the past without 
enslaving the present, with one hand cling- 


material— giving full freedom to the 
thought of the present without forgetting 
that it in its turn must be transcended by the 


widening consciousness of the future. 
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LONDON LEGAL LETTER. 


; LONDON, May 6, 1896. 
HOSE who are interested in the efforts which are 
being made to bring about uniformity of legislation 
in the various States of the United States would do well to 
keep their attention fixed on the progress of the law in this 
country with respect to corporations or, as they are com- 
monly spoken of here, “ public companies.” It is impos- 
sible to make an Englishman understand why a corporation, 
organized to do business in the State of New York, should 
obtain its charter from the State of New Jersey or the 
State of West Virginia ; and there are other anomalies that 
appear equally incomprehensible. While these peculiarities 
do not exist here, there have been possible certain practices 
under which the shareholders’ money has found its way into 
designing men’s pockets, and nothing in the way of advan- 
tage has accrued in return to either the shareholders them- 
selves or the creditors of the company. When it is known 
that the total capital of the companies organized in Great 
Britain last year represents $1,575,000,000, or more than 
the united investments of Germany and France in corpora- 
tion shares combined, it will be readily understood how 
jealous the legislature should be to protect the interests of 
the investors, and that legislation affecting such an enor- 
mous sum demands great care. A bill is now pending in 
Parliament to amend the existing laws, but, while the neces- 
sity of some reform is recognized, a certain difficulty is 
experienced from the fear of making it too drastic; but the 
facilities for the formation of companies which now bring 
so much business to England may be curtailed, or their ad- 
ministration may be embarrassed, or the best class of men 
be debarred from becoming directors. 

So far as principles are concerned, the laws as to the 
formation and regulation of public companies in England 
and the United States are very much alike; but there is 
one feature peculiar to the English act that it would be 
well to imitate in America, and that is “the prospectus.” 
Here almost every company which invites the public to 
subscribe to its shares issues a prospectus, and the law re- 
quires that in this prospectus shall be set out the nominal 
capital of the company; the number and description of the 
shares; the terms of issue; the names of the directors, 
bankers, solicitors, brokers, auditors and the secretary; the 
objects and prospects of the company; what contracts have 
been entered into, and where copies of the memorandum 
and articles of association and of the contracts can be seen. 
It is absolutely necessary that this prospectus should dis- 
close every material fact affecting the company, and if it 
does not, or if it contains any misrepresentation or any de- 
ceptive or misleading statement, or one which is so ambig- 
uous that it is not true in every sense in which it might be 
understood, the subscriber who has subscribed for his 
shares upon the faith of it may repudiate the allotment 
which has been made to him, and may, also, sue for dam- 
ages or compensation those who issued the prospectus and 





others who are by statute responsible. As even under this 
regulation many frauds are committed, the bill now pend- 
ing provides that the prospectus must disclose everything 
which could reasonably influence the mind of an investor 
of average prudence, especially the real facts as to the sale 
of the property and all amounts paid for the promotion or 
the subscription of shares. 

As there is no more frequent cause of disaster to a new 
corporation than allotment of shares on insufficient capital 
and an attempt to embark upon the business of the com- 
pany with a practically empty treasury, which entails the 
necessity of mortgaging the company’s franchises or the 
issuing of debentures, the amendment to the Companies 
Acts provides that the memorandum or articles of associa- 
tion shall state the minimum subscription upon which the 
directors shall proceed to allotment; and it is furthor pro- 
vided that at least seven days before the first statutory 
meeting the directors shall forward to every shareholder or 
subscriber for shares a statement of the position and pros- 
pects of the company, and all other information to their 
knowledge, including the total number of shares which had 
been allotted and what has been received for them. ‘This 
is to enable the shareholders, if they think fit to do so, to 
review their position and prospects. In order to prevent 
the evil of debt in the way of mortgages and debentures, 
it is proposed that within seven days of their creation all 
mortgages and charges of any kind affecting the assets of 
the company shall be registered with the official registrar of 
public companies; and this wise provision is supplemented 
by another requiring an annual audit, and that a copy of 
the balance sheet shall be sent to the registrar within thirty 
days after the meeting at which it is presented. 

If this bill becomes a law, and there is every likelihood 
that it will, it will certainly minimize the risks which in- 
vestors are now exposed to, as it will be practically impos- 
sible for a promoter of a company to delude the ‘public by 
false statements, while the very fact that a share is allotted 
and issued to a subscriber will be a proof to him that the rest 
of the shares up to the minimum required have been similar- 
ly allotted and issued to others. Having taken an interest 
in the company with this comfortable assurance, he may have 
the further satisfaction of knowing that the directors of the 
company cannot incur a permanent debt without his becoming 
at once aware of it, and that the annual balance sheet is 
always open to his inspection. These provisions will also 
form an unusual security to creditors of the company. 

The General Council of the Bar has recently held its thir- 
teenth annual meeting, and while it did not attract a large at- 
tendance of the upper branch of the profession, it was never- 
theless a gathering of some importance. It is a voluntary 
association whose object it is to take care of the interests of 
barristers as the Incorporated Law Society looks after those of 
solicitors. The General Council of the Bar is this year, for the 
first time, in receipt of an allowance of £600 a year from the 
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Benches of the three Inns of Court, and on the strength of 
this increase to its income it has taken permanent quarters 
and set up a permanent official staff. It has standing com- 
mittees on (a) the Business and Procedure of the Courts; 
(6) on Court buildings, and (¢) on matters relating to pro- 
fessional conduct. The only matter of general interest to the 
public upon which any action was taken was as to the prac- 
tice of a son of a county court judge practicing before his 
father. The custom has, it is alleged, grown into abuse in 
some parts of the provinces, where solicitors are in the habit 
of briefing the sons, not on account of their superior merits, 
but because it is presumed they have readier access to their 
fathers’ ears. The Council are of opinion that ‘‘ whilst it is 
unobjectionable for a barrister in the ordinary course of a 
general practice to accept a brief in a court of which his 
father or other near relative is a judge, it is not right for such 
a barrister specially to devote himself to practice in that 
court. It is almost inevitable that partiality will be suspected, 
even although there may be no real ground for such suspi- 
cion. The practice might even lead to briefs being delivered 
to the barrister because it was believed his client would have 
an unfair advantage over his opponent.” 

It is a pity that the Council, having taken some steps 
toward ridding the Bar of an abuse, cannot have the courage 
to turn their attention to the Bench. There are now no less 
than eight occupants of the bench who are entitled to retire 
on a pension. These are Lord Esher (the Master of the 


Rolls), Lord Justice Lindley, Lord Justice Lopes, Lord Jus- 














tice Kay, Baron Pollock, Mr. Justice Hawkins, Mr. Justice 
Matthew and Mr. Justice Cove. All have served at least 
fifteen years, while several have covered more than a period 
of a full generation. They are learned and upright men, but 
as no one is elevated to the Bench until he has attained 
middle age, at least, most of them are now old men. They 
cannot have the activity and energy of youth nor. the patience 
and sympathy and even-mindedness which are popularly sup- 
posed to attach to judicial functions. Lord Esher, who is 
over eighty years of age, has recently been the subject of 
very severe criticism by the writer of a letter in the “ Law 
Review,’’ who asserts that the members of the Bar are invari- 
ably insulted in the court of appeal over which Lord Esher 
presides, and that many leading practitioners decline to appear 
there, because they are unwilling ‘‘to become the butt of 
Lord Esher’s buffoonery.” The writer further professes to 
know that ‘‘ Lord Justice Rigby arranged to relieve the 
Court of his presence for two terms last year in consequence 
of the treatment of counsel by its noble and learned presi- 
dent,” and that Lord Justice Lopes has remonstrated with 
the Master of the Rolls in language extra-judicial. There 
are other judges who have an equal disregard for counsel 
and an impatience of audience which is hardly consistent 
with justice. If the question of making the retirement of 
judges upon a pension compulsory after fifteen years’ service, 
instead of voluntary, were left to the Bar, it would be carried 
by a very large majority. 
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CURRENT TOPICS. 

More HANDWRITING. —It is strange that when 
the Chairman was lately speaking of his cherished 
correspondents who write or wrote good hands, he 
should have omitted one, who fortunately is still in 


the land of the living, and who writes the best hand | 
| hands. 


of all— Horace Howard Furness, of Philadelphia, 
the most celebrated of living Shakespearian schol- 
ars. His is a noble and monumental chirog- 
raphy, as regular as a Philadelphia block of houses, 





grandly legible and elegantly fluent —a John Han- | 


cocky hand. It is a distinction to receive one of 
these magnificent letters. Let us pray that the great 
editor may never have pen-paralysis and be reduced 
to the humiliation of a typewriter! 

Philosophers have made various and ingenious 
attempts to define the animal Man. At first thought 
it might seem that a perfect definition would be, an 
animal that forms collections. But it must be ad- 
mitted that the magpie also does this. What has 
not the animal Man collected? Clocks, watches, 
snuff-boxes, canes, miniatures, paintings, prints, 
fans, laces, precious stones, china, coins, paper 
money, spoons, tulips, orchids, hens, horses, match- 
boxes, postal stamps, books, book plates, violins, 
show-bills, play-bills, swords, buttons, shoes, slip- 
pers, spools, lead-pencils, birds, beetles, butterflies, 
saddles, skulls, wigs, death-masks, knockers, lan- 
terns, crystal balls, shells, penny toys, teapots, 
armor, pipes, rugs, arrow-heads, locks of hair and 
key-locks, hats — these are some of the most promi- 
nent subjects in search of which the animal Man 
runs up and down the earth and spends time and 
money without thought or stint. The most impor- 
tant item in this list is books; next to that comes 
paintings, and then autographs and manuscripts. 
A Boston (or at all events a Massachusetts) man, 
who died a few years ago, left a collection of auto- 
graphs, which he had valued at ten thousand dollars, 
but at which valuation his friends skeptically smiled. 
On his death his executors inventoried them at this 
sum ; but by putting them up at auction — having been 
persuaded to issue a catalogue in considerable num- 
bers —they brought fifty thousand dollars! What 
sum would not an authentic autograph of Shake- 
speare bring? 





The Chairman never had this craze for acquiring 
autographs, but he did once own four autographs of 
celebrated Americans, two very good and two very 
bad men, and it so happened —to the confusion of 
those sapients who read character in handwriting — 
that the bad men wrote the finest and most candid 
To take the good ones: First, there was a 
letter from President George Washington to John 
Hancock, governor of Massachusetts, asking that 
commonwealth for the loan of a ship to carry 
Colonel Laurens as minister to France— ‘‘a very 
interesting specimen,” as the collectors would say, 
in admirable preservation, and characterized by some 
of that invaluable misspelling that marked nearly all 
the writings of the father of our country — ‘‘ corri- 
spondent,” for example. The other good one was a 
school composition, written by Master Edward 
Everett, at the age of eleven, on ‘* The Advantages 
of Public Instruction.” Experts would read in this 
youthful production the characteristics of the man 
— it was precocious in handwriting, in rhetoric, in 
thought, in scholarship ; in short, it was wondrously 
like and would not have disgraced the grown-up 
Edward. It was prefaced by a quotation from Cow- 
per’s ‘* Tirocinium,” or Praise of Schools —how 
many of our readers have ever heard of that? It 
was sophomorical, but the mature Edward was 
always rather sophomorical. It was probably in- 
spired by the refusal of Master Edward’s father to 


| let him go to boarding or public school, and his per- 


sistence in the old fashion of private tutors. Neddie 
predicted all sorts of bad luck and disgrace to the 
victims of this unwise parental rule. Then the bad 


| ones: First, a fragment of a letter from Benedict 
| Arnold, partly destroyed by fire, in which he com- 


plained of ‘‘unjust and cruel aspersions upon my 
character.” The handwriting was superb — bold, 
fluent, legible—the perfection of a commercial 
hand—much superior to the formal and precise 
hand of the good George. Then came a letter from 
Aaron Burr to his daughter Theodosia, introducing 
Colonel Brandt, «‘ the indian (s7c) chief,” ‘«not one 
of those indians who drink rum, but a gentleman,” 
who ‘ writes and speaks the english (séc) perfectly,” 
«*a man of education,” etc. He desired Theodosia 
to buy him some gift for his daughters — say, a pair 
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of earrings, and signed: ‘Vale et ama, A. B.” 
The handwriting was small, legible and precise, and 
did not at all suggest the unscrupulous and ambitious 
office-seeker and the bold adventurer and filibuster. 
These handwritings would greatly puzzle and confuse 
the English wizard in chirography of whom we lately 
discoursed. The Chairman wishes he still possessed 
those four autographs, that he might leave them to 
be sold eventually for the benefit of his family, for 
they would bring ten times what they brought him. 
Besides, he could comfort himself, in looking at 
them, by the reflection that the capacity of writing a 
good hand by no means ensures a good character! 


AN UNIQUE Book. — Our old friend, Judge Brad- 
well, of the «* Chicago Legal News,” sends us a 
little book which shows among the ten thousand 
sheep-clad volumes by which the Chairman is sur- 
rounded, like a violet among potatoes. ‘+ Short 
Stories by Myra Bradwell Helmer, age six years,” is 
the title, and the author is the Judge’s granddaugh- 
ter, and the thirty-eight little pages are dedicated to 
him. It is adorned with beautiful portraits of the 
small author and her big grandpapa, who printed it, 
and takes ‘‘his pay in kisses.” There are also 
fancy pictures of some of the characters of the stories. 
She is ‘* to take one dollar of the money and give for 
the monument to Eugene Field. All the rest is for the 
orphans and sick babies. The book is twenty-five 
cents. I hope I will make lots of money for the 
orphans.” So does the Chairman, bless her heart! 
Mr. Justice Brewer will please take notice. The con- 
tents were ‘‘ talked, and mama wrote it down for me 
just as I talked it.” There is no doubt of that! 
What a legal ancestry this little tot has, to be sure! 
— grandfather, grandmother, father and mother — 
quite unique, we take it. May she live to write 
longer stories! Meanwhile the Chairman will pro- 
ceed to read these aloud to his own grandchildren, 
and he himself finds thema great deal more entertain- 
ing than Mrs. Ward’s preachments or Marie Corelli’s 
grumblings, and much more understandable than 
Browning or Meredith. 


Austin ABBoTtT. — The news of the death of this 
distinguished man, at the age of sixty-five, will be re- 
ceived with great regret by the American Bar. He 
was one of the most erudite, but most modest of 
lawyers. His life was spent in teaching others. 
As a lecturer, as an editor, as an annotator, as the 
compiler of a great number of digests and works on 
practice, and as the author of many briefs on which 
loud and pushing lawyers have made great reputa- 
tions in causes of importanée, he has left a deep 
mark in our jurisprudence. He chose this walk as 





more in consonance with his scholarly tastes and his 
lack of physical robustness, than the noise and strife 
and anxieties of courts. He took a deep interest in 
international law, and was an influential member of 
bar associations, both National and State. A man of 
general culture too, and of refined and courteous 
manners, he endeared himself to all his acquain- 
tances. His erudition never degenerated into ped- 
antry, he was never dry, and he had an attractive 
and striking style. His capacity of discrimination 
was exquisite and unerring, and his clearness and 
conciseness were admirable. He came of a very dis- 
tinguished family. His father was Jacob Abbott, 
author of many attractive books for children; a 
nephew of John S. C. Abbott, author of a ‘Life of 
Napoleon the First,’’ ‘very popular, and especially 
grateful to the nephew of his great uncle; a brother 
of the deceased Benjamin Vaughan, a well known and 
legal digester, and compiler; and a brother of Rev. 
Dr. Lyman Abbott, editor of the ‘+ Independent.” 
This is a remarkable family record. The Chair- 
man’s earliest reading was Jacob Abbott’s «+ Rollo 
Books,” and among his latest is Austin’s ‘* Univer- 
sity Law Review,” the very best periodical of its class. 
We wish our brother could have lived longer, but he 
lived an admirable and spotless life, and his works 
and his personal influence will long follow him. 


HuMoR AND LITERATURE ON THE BENCH.—The 
retirement of Judge Finch from the New York Court 
of Appeals, in January last, on arriving at the age of 
seventy years, was the occasion of a dinner given to 
him in the city of New York, and of remark there- 
upon by Charles Dudley Warner, in ‘+ Harper’s 
Magazine.” Some discussion arose at the dinner as 
to whether humor and the literary faculty were not a 
hindrance rather than an aid to a judge. Having 
the example of their guest before their eyes, the 
diners concluded that they were not, and in this con- 
clusion Mr. Warner, after a good deal of writing, 
vaguely concurs. Judge Finch was not a humorous 
judge in the sense that Chief Bleckley is, although 
he had a quiet, shrewd humor, but he was the best 
writer, especially in the statement of facts, that ever 
sat in that court, not excepting even Judge Porter, 
who was a fine rhetorician; and his literary gift has 
been equaled on the bench of this country in recent 
years only by the late Mr. Justice Bradley. Judge 
Finch has written some beautiful poems. Some of 
his college songs were sung at the dinner, and ‘+ The 
Blue and the Gray” and ‘‘ Nathan Hale” are ex- 
quisitely tender and pathetic, marked by the sweetest 
humanity and the loftiest patriotism. These things 
never hurt his judicial career a whit, for he demon- 
strated that he had the strong intellectual grasp and 
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the wide legal learning that belong to a highly com- 
petent lawyer. It does not seem to have occurred 
to the diners, nor to Mr. Warner, that the poetical 
faculty and keen humor did not interfere with the 
judicial career of the late Lord Justice Bowen. It 
does not seem to be necessary to a good judge and a 
sound lawyer that he should not be able to under- 
stand a joke or write an agreeable and unambiguous 
style. A competent judge is not necessarily a dull 
person, although he sometimes is. Judge Finch has 
retired from the bench, but he is still active in a de- 
partment of grave responsibility—-as dean of the 
Cornell University Law School, in which he will 
doubtless put his stamp on many a nascent mind 
seeking a legal training. Wise, like Ulysses, he 
has sought his early home at Ithaca to spend the 
evening of his days. As he sits there on those 
wooded heights and looks over that beautiful cam- 
pus and down upon that smiling lake, let us hope 
that some fresh poetical figures may come before his 
mind, and that as Bryant in his manhood in the 
busy city yearned for the Green River of his youth, 
so our honored Judge may sing with fruition : — 
“ An image of that calm life appears 
That won my heart in its greener years.” 


Why RIKER WAS NOT MADE JUDGE.— An attempt 
was made to insert in the proof of the sketch of 
Richard Riker, in our April number an explanation of 
the fact that he never rose to the Supreme Court bench, 
but tyrannical printers would not allow it. The ex- 
planation is given to the present writer by Chief-Justice 
Daly, as follows: ‘* When a successor was to be ap- 
pointed to Kent in the Supreme Court, Riker be- 
came a candidate for the office, and relied for getting 
it on the Clintonians, who controlled the Council of 
Appointment; but as they had combined with the 
Federalists to defeat the Democrats, and were unsuc- 
cessful, the office was given to the Federalists, and 
Judge Platt was appointed ; upon which Riker sep- 
arated at once from DeWitt Clinton, and joined the 
‘ Bucktails,’ the Tammany party of the day,” which, 
of course, goes to show the superior purity of an ap- 
pointed judiciary to one elected by the popular vote. 





NOTES OF CASES. 


Book AGENTS.—Here is a valiant blow at a 
public enemy : — 

“Judge McKinley, of one of the superior courts of 
California, has recently rendered a decision upon a novel 
question. He holds that the owner of a public office 
building, rented to tenants, who use the rooms for offices 
of lawyers, real estate agents, etc., has a right to exclude 
book canvassers from the building, and that such a person 
has no right of action for damages by reason of such 
exclusion, it appearing that the owner offers to allow him 





to go to any office in the building upon the express request 
of the occupant. The decision seems to be a sound one. 
The effort of the landlord is simply to protect his tenants 
from a well-known species of nuisance. The question of 
the propriety of his action seems to be a question solely 
between himself and his tenant. It can scarcely be implied, 
in his contracts of letting with his various tenants, that he 
dedicates the building to public use in the same sense in 
which the public highway is dedicated to such use, — in 
the sense which allows it to be used by tramps, peddlers, 
book-agents, and every other kind of people that annoy 
the occupants of offices and take their time from their 
work, It would be difficult to state upon what proposition 
of law the landlord assumes any duty toward a book-agent, 
by the mere fact of building a large building and renting 
it out to different occupants, to be used as offices for their 
own purposes.” — Am. Law Review 

THE IRRIGATION CASE.— Another important 
case pending under advisement in the United States 
Supreme Court is that concerning the right of a cor- 
poration to condemn land for irrigation purposes on 
the Pacific slope. In that part of our country, the 
Scripture does not hold good that ‘the rain descendeth 
on the just and on the unjust,” for it does not fall to 
any considerable extent on either, and both have to 
depend on dull ditch-water. Judge Dillon has been 
arguing on one side, and is to be congratulated at 
least on having a question that is not dry. No doubt 
he ransacked and exhausted the history of artificial 
irrigation, and drew a pleasing picture of those brown 
limbed and symmetrical Eastern women who water 
the parching fields by means of a dish, rope, and 
pliant pole. We think him capable even of gracefully 
bringing in Woodworth’s old song, ‘*The Old 
Oaken Bucket.” That court has sometimes been 
induced by such appeals to the emotions to lay down 
some very bad law, as for example in the Dartmouth 
College case, where Webster, observing Horace’s in- 
junction, himself wept and so made Chief-Justice 
Marshall weep, by his «* Et tu, Brute!” (which, by 
the bye, Caesar never said). But it would be a 
harmless victory when a court could be won by simply 
treating them to cold water. 





UNLAWFUL DIssEcTION.—In Foley v. Phelps, the 
New York Supreme Court, appellate division, have 
recently held that a civil action will lie in favor of a 
widow for damages for the unlawful dissection of the 
remains of her husband. The «* N. Y. Law Journal” 
commenting editorially upon it, says : — 

“The opinion of Judge Patterson in Foley v. Phelps, 
printed on the first page to-day, offers an interesting illus- 
tration of the method of the development of jurisprudence 
by common law methods. It is held that a wife, as such, 
may recover damages for the unlawful dissection of the 
remains of her husband. That such a cause of action 
exists is also held in Larson v. Chase, 47 Minn. 307, cited 
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and followed in the opinion. The contrary rule has been 
laid down in a case where the deceased died suddenly and 
an autopsy was performed by a physician at the establish- 
ment of undertakers to which the remains had been con- 
veyed, in order to enable the physician to give the certificate 
as to the cause of death required by law. Cook v. Walley, 
Col. 27 Pac. R. 950. In the present decision of the 
Appellate Division the fact that the dissection was unlaw- 
ful is referred to as a material factor of the cause of action. 
Conversely it would seem that the circumstances that a 
dissection was authorized either by statute or municipal 
ordinance would render its performance, if decently and 
properly conducted, non-actionable.” 

The Minnesota Court cite Meagher v. Driscoll, 99 
Mass. 281, holding that where one entered on an- 
other's land and dug up and removed the dead body of 
the child of the land-owner, the latter might recover 
damages for the mental anguish thereby caused. 


UNCHASTITY OF WITNESSES. —A Kansas gentle- 
man kindly points out that in our recent note on this 
topic we erred in arraigning Kansas, and that the 
Supreme Court of that State held, in State v. Brown, 
55 Kansas, 766, that on a prosecution for rape, where 
the prosecutrix is above the age of consent, evidence 
of her reputation as to chastity is admissible on the 
question of consent. He adds : — 

“As another authority supporting the general rule on 
this subject, as stated in the above quotation from your 
article, see Craft v. The State, 3 Kan. 450. Attention is 
particularly called to the language of the Court on page 
480, which sounds very like a passage from Decameron 
or Paul De Kock. From the exuberant wealth of illus- 
tration given, the inference is well-nigh irresistible that 
the Court had been there itself. The opinion was written 
by the inimitable Chief-Justice Crozier (now deceased), 
also the writer of the opinion in Searle v. Adams, 3 Kan. 
515, known far and wide as ‘the hot weather case,’ and 
which, ever since its publication, has been fitly accorded a 
prominent place among the curiosities in law literature.” 

Our correspondent will accept the Chairman’s 
thanks for pointing out these choice bits of judicial 
rhetoric, and we cannot refrain from reproducing here 
the exordium of the ‘* hot weather case,” which was 
as follows: ‘+ In this case the irrepressible statute of 
limitations is again presented for consideration. For 
some years past upon the disposition of each succeed- 
ing case involving a construction of this statute, it was 
considered by bench and bar that fiction itself could 
scarcely conceive of a new question to arise thereunder, 
but as term after term rolls around, there are presented 
new questions comparing favorably, in point of num- 
bers, with Falstaft’s men of buckram, thus adding to 
the legions that have gone before a new demonstration 
of the propriety and verity of the adage that < truth 
is stranger than fiction.’ With the heat at ninety- 
eight degrees of Fahrenheit in the shade and the 
newspapers teeming with reports of the ravages of 





our great common enemy, who, the more effectually 
to accomplish his double purpose of capturing the 
imprudent and frightening the timid, has assumed the 
form of the Asiatic monster, it might be supposed by 
the unthinking that the consideration of such ques- 
tions would be entered upon rather reluctantly. But 
we beg to disabuse the public mind of any such 
heresy. Cases might be imagined where ‘ smashes’ 
would not stimulate, nor ‘ cobblers’ quicken, nor 
‘ juleps ’ invigorate; but a new question under our 
statute of limitations, in coolness and restoring power, 
so far exceeds any and all of these, that when one is 
presented, the ‘fine ould Irish gintleman’s’ resur- 
rection, under the circumstances detailed in the song, 
becomes as palpable a reality as the ‘ Topeka Con- 
stitution or the territorial capitol at Mineola.’ The 
powers of a galvanic battery upon the vital energies 
are wholly incomparable to it. So that the consider- 
ation of this case, upon this day of wilted collars and 
oily butter, should not entitle the Court to many 
eulogies for extraordinary energy in the fulfillment of 
its duties.” 


Liquor SALES By CLUBS. — The Court of Appeals 
of New York has just decided the vexed question of 
the amenability of a social club to the excise laws for 
furnishing liquors to its members. The decision in 
People v. Adelphi Club, New York, is that such clubs 
do not sell, but merely distribute liquors. To the 
same effect: Seim v. State, 55 Maryland, 565; 39 
Am. Rep. 419; Tennessee Club v. Dwyer, 11 Lea, 
452; 47 Am. Rep. 298 ; Graffv. Evans, 8 Q. B. Div. 
373; State v. St. Louis Club (Mo.), 28 S. W. Rep. 
624; Piedmont Club v. Com., 87 Va. 541; Barden 
v. Club (Mont.), 25 Pac. Rep. 1042; State v. 
McMaster (S. C.), 14 S. E. Rep. 290; Koenig v. 
State (Tex.), 26 S. W. Rep. 385; State v. Austin 
Club (Tex.), 30 L. R. A. 500. 

To the contrary: Com. v. Pomphret, 137 Mass. 
564; 50 Am. Rep. 340; Newark v. Club, 53 N. J. 
L. 99; People v. Soule, 74 Mich. 250; 2 L. R. A. 
794. And sounder local option laws: State v. Neis, 
108 N. C. 787; People v. Andrews, 115 N. Y. 427. 
And so when the club was a mere device to evade 
the law: Rickart v. People, 79 Ill. 85; State v. 
Mercer, 32 Iowa, 405; State vw. Horacek, 41 Kan. 
87; State v, Bacon Club, 44 Mo. App. 86; Ken- 
tucky etc. Club v. Louisville (Ky.) 17S. W. Rep. 
743; State v. Easton, etc., Club, 73 Md. 97. 

Inasmuch as the ‘< distribution” by the club is for 
money, it is difficult to distinguish it froma sale. 
The brief for the People in the principal case, by 
Messrs. Eugene Burlingame, District Attorney, and 
John T. Cook, Assistant District Attorney, is a 
cogent and ingenious argument, and a valuable rep- 
ertory of the authorities. 
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Our “ Disgusted Layman” thus frees his mind 
upon “ Dog Law” : — 


Editor ++ The Green Bag.” 

Mr. Roscoe Pound, in his article in your April 
number, is rather too ironical for a layman, pleased 
or disgusted, to follow into the meat of his views, but 
one ‘‘ Disgusted Layman” kicks at several bits of 
dog law that Mr. Pound intimates are the real stuff. 

I don’t believe it is law, in Michigan or anywhere 
else, that it isn’t actionable for a dog to soil freshly 
painted steps. Why shouldn’t the owner of such a 
dog pay the damage as well as for any other mischief 
the dog may do? Of course shooting the dog for it 
is a gray horse of another color. The step man 
ought to have a right to collect damages from me if 
my dog spoilt the painting of his steps, and if he 
shot the dog, I ought to have the best kind of a right 
to collect two hundred dollars from him, for I would- 
n’t take that for my dog under any circumstances. 
Your Disgusted Layman is the most ardent of 
dog-lovers, but for all that he is «« disgusted” at the 
asininity of many dog-owners who howl about some- 
body shooting their dogs when those dogs have 
come to be common nuisances to a neighborhood, 
and their owners know it, and never try to keep the 
nuisances within bounds. 

I’d like to know why in thunder the «‘ law has no 
respect for the characteristics and prejudices of 
dogs”? Judge Finletter of Philadelphia stands as 
high as the next Common Pleas judge in the coun- 
try, and he laid it down that if a visitor came to the 
front door he was all right, and if bitten by the 
watchdog, could recover damages; but if he went 
snooping around back doors he was a trespasser, and 
if the dog bit him, it was the visitor’s lookout, and 
that is just what every sensible watchdog will do 
every time. Isn’t that taking notice of the ‘+ char- 
acteristics and prejudices of dogs ’’? 


There is one piece of stupidity, very ancient, none | 





the less stupid because of its ancientness, nor the 
less ancient because of its stupidity, that makes a 
dog a wild animal, not property. How any rustyfuss 
can say that a sheep worth $1.50 is property, while 
the sheepdog that tends the flock, whose training 
alone cost $50 (if paid for, or is worth that), is not 
property, is truly typical of Bracton, and almost 
worthy of the Supreme Court of Alabama, that held 
that the Alabama statute making dogs personal prop- 
erty, and subject of larceny, was no good because it 
didn’t specify whether the larceny was petit or grand ! 
That’s Bractonish for you, all over. 

However, the champion stupid law as to dogs be- 
longs right in your revered Massachusetts, which 
provides certain restrictions and penalties about 
dogs ‘‘ wholly or in part of Great Dane blood”! 
Now just imagine Judge Gray, Judge Hoar, or some 
such, listening to the arguments of lawyers, not any 
one of whom knows a smooth St. Bernard from a 
mastiff, or a foxhound from a pointer, and to a lot of 
testimony from expert dogmen as to whether Jumbo 
is all mastiff or ninety-five per cent mastiff and five 
per cent Great Dane! Then, the most expert judge 
of dogs that ever lived will often be stuck to decide 
whether a certain dog is most mastiff or Great Dane, 
or wholly of one or of the other. So don’t you Massa- 
chusetts lawyers hold your noses too high on dog- 
law. Your DISGUSTED LAYMAN. 








LEGAL ANTIQUITIES. 


THE ordeal of water was actually practiced in 
England down to the year 1712, when Chief- 
Justice Parker declared that if the trial by water 
caused the death of a suspected witch, he would 
hold every person engaged in it guilty of wilful 
murder. And in 1751 a man named Colley, 
who, notwithstanding this warning, had been one 
of a party to try a witch by the water ordeal, in 
the course of which she sank and died, was con- 
victed of murder and executed. 


FACETIAE. 


A JUDGE in Texas, newly appointed under 
the reconstruction acts, was asked by an attorney 
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to have some witnesses recognized to appear 
at the next ensuing term of the court. They 
were accordingly brought before his Honor, 
who scrutinized them very carefully, apparently 
puzzled as to his duties in the premises, and 
then called the next case. The attorney, thinking 
this an oversight, called the attention of the judge 
to the matter of recognizance. “Oh, yes,” re- 
plied his Honor, “that is all right ; I am a good 
hand at remembering faces, and shall certainly 
know them again.” 

A FRIEND once urged Lord Shand to come 
skating. ‘It is not,’’ he pleaded, “ beneath the 
dignity of a judge to skate.” 

“No,” said the Judge, “ but it is beneath the 
dignity of a judge to fall.” 


AT a recent meeting of a board of Prison 
Commissioners the following suggestions were 
made : — 

“That the prisoners in the jail be locked in 
their cells as much as possible, that their food 
be diminished in quantity and quality ; and that 
a minister of the Gospel should be employed, or 
otherwise obtained to hold frequent and pro- 
tracted discourses in the jail ; and all with a view 
of making the prison a place of punishment.” 


MANY years ago, in one of the Western counties 
of Missouri, one Jackson Violet became deranged 
and tried to kill his wife. He had read that 
without the shedding of blood there could be no 
remission of sins; and he was seeking to obtain 
remission. A jury was selected and sworn to try 
the question of his sanity. Col. A was fore- 
man; and after hearing the evidence a verdict 
was drawn up and signed by the foreman as fol- 
lows: “We, the jury empaneled and sworn, well 
and truly to inquire into the consanguinity of Jack- 
son Violet, do hereby concur in the affirmative.” 

One of the jury, giving him a nudge, said: 
* Colonel, that is not right.”” “Why not?” replied 
the Colonel. “You are not trying consanguinity 
now,’ was the answer. ‘Then turning to another 
one of the jury, the Colonel said: “ Squire E . 
is it consanguinity or insanguinity?” E 
replied, “ It is neither.” “Then,” said the Colonel, 
“we'll put it zon compos mentis.” 














i 


Ir is said this same Col. A , while acting 
as circuit clerk, made his record read: “The 
sheriff is ordered to adjourn court siza gua non.” 





PRoFEssSOR. —‘* What is homicide se defenden- 
do?” 

Law StrupEent. — “ It is where a man kills him- 
self in self-defense.” 


On one occasion, before Judge of the 
N. C. Supreme Court, a lawyer, who had evidently 
before court met been “practicing at another 
bar,’”’ was addressing the jury in a rather excited 
way, and making rather striking gestures and atti- 
tudes. A lawyer coming up to the bench said to 
the judge, sotto voce; “ Col. A———— is rather 
theatrical to-day.” “Yes,” said the judge, after 
noticing him a moment, “ He does seem a little 
dram-atic.” 





NOTES. 


Op Chancellor Walworth of New York was a 
lawyer who would no more have been suggested 
as capable of a jest, than a Blackstone or a 
Greenleaf. Yet Saratoga tradition hath this: 

A baker of that village, in which the jurist had 
his residence and chambers, undertook in the 
absence of his solicitor to make some remarks 
about his own case then pending. “ Save your 
eloquence,”’ said Walworth, “ Mr. Baker, for it is 
legal tradition that a Master of the Rolls cannot 
instruct a Chancellor.” 


JouHN ANTHON, author of a treatise entitled 
“‘Anthon’s Nisi Prius,’ that, although seventy 
years old, has not lost its virility of comment or 
advice to students, owned a bust of Hamilton, 
to which he gave the post of honor on his office 
table. Shortly before Burr’s death the latter, 
still engaged in practice, called on Anthon for a 
consultation. While Burr was talking, Anthon 
unconsciously and mechanically stroked the cheek 
of the bust with the feather end of the goose- 
quill in his hand, and then seeing Burr gazing at 
the action, became somewhat embarrassed, re- 
membering the duel, and threw down the pen. 
“Don’t mind me, John,” said the other. “I 
bear him no malice, and it was my pistol that 
added to his notoriety.” 
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TuE late Lord Chief-Justice of England used 
to tell his friends this anecdote at his own ex- 
pense : — 

Driving in his coupé towards his court one 
morning, an accident happened to it at Grosvenor 
Square. Fearing he would be belated, he called 
a near-by cab from the street rank and bade the 
Jehu drive him as rapidly as possible to the Courts 
of Justice. 

“ And where be they?” 

‘What, a London cabby and don’t know where 
the law courts are at old Temple Bar!” 

‘Oh, the law courts, is it? But you said 
courts of justice.” 


dead counsel. No attention was paid to these 


insults by the prosecution. 


On his way to his judicial seat the Chief | 


Justice saw at once that a line was drawn in the 
common mind between law and justice. As if, 
for instance, while one was dispensed the other 
was dispensed with. 


| ing of the heartless defendant. 


Finally, the brother rose to sum up. He re- 
lated the story in the evidence, showing that for 
years the deceased lawyer had labored incessantly 
and at great sacrifice for the defendant, whose for- 
tunes had been retrieved by ‘the attorney’s skill 
and wisdom. He referred to the talents of his 
brother and the estimation in which they were 
held by the community. At almost every word 
he was interrupted by the sneers, hisses, and scoff- 
At length, pained 
and saddened beyond expression, and unable 
longer to endure the taunts of the dead brother’s 
defamer, De Vecnion turned his livid, grief-stained 
face toward the defendant. He raised his hand, 
and pointed his finger at the jeering fellow, and 


| was apparently about to make a passionate remon- 


| strance. 


CouNSEL in a case lately pending for trial in the | 


New York Surrogate Court had his question met 
with the answer, “the matter slipped my mind.” 

“In other words, you forgot such an impor- 
tant event.” 

“No, I haven’t forgot it.” 

“Pray, sir, what difference is there between 
forgetting a matter and having it slip from your 
mind?” 

“Well, counsellor, it is this way: A thing slips 
from the mind, but by and by you remember it. 
But if you forget a thing it never comes back.” 

His Honor made note of the distinction. 


Boru lawyers and laymen down in Cumber- 
land, Maryland, are fond of relating an incident 


But suddenly his arm dropped, his 
expression changed, and with tears coursing down 
his cheeks, he slowly exclaimed: “ Sneer at me 
if you wish; but do not defame the brain that 
thought for you, the tongue that talked for you, 


| and the hand that wrought for you: for they are 


| and mileage. 


in the Cumberland Circuit, which many of them | 


are capable of doing with real dramatic effect. 
During their lives the De Vecnion brothers were 
at the head of the Maryland Bar. When Thomas 
died, his executor found his books in a very con- 
fusing condition. One unsettled claim fora large 
sum was against a client for whom the deceased 
had labored long and successfully, but to the de- 
triment of his general practice. Suit was brought 
by the executor to recover this money, and the 
surviving brother appeared for the executor on the 
trial. While the trial was in progress, the defend- 
ant at every possible opportunity belittled and 
scoffed the recognized ability and integrity of his 


now peacefully at rest beneath the sod of the 
valley.” 

De Vecnion sank down, completely overcome 
with griéf. Itseemed to those present as if the 
spirit of the maligned man had come into the 
court-room, and solemnly spoken the words. 


Prior to 1838-9 grand jurors were allowed no 
pay for their services under the laws of Missouri. 
The Legislature enacted during the session of 
1838-9 an act allowing jurors one dollar per day 
This incurred the displeasure of 
the County Court of Van Buren County in said 
State, as shown by an order of date August 5, 
1839, duly entered of record, to wit: ‘On mo- 
tion it is ordered that pursuant to an act fast 
at the last General Assembly of the State of 
Missouri granting of grand jurors the wright of 
pay for their services 7s hereby rejected and this 
court say that the Grand jurors of this county 
shall not be allowed pay hereafter.” 

On the same day the same court entered also 
of record the following order: “On motion it 
is ordered that the act entitled an act granting of’ 
License for Dramshops, approved February the 
13th, 1839, be and the same is hereby rejected by 
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the county court of Van Buren Co. at the August 
term, 1839.” It may seem novel at this day that 


repeal acts of the Legislature at will. 

The same court made this remarkable order, of 
record June 18, 1858 : — 

‘¢On motion and on petition it is ordered that a 
review of a road be made running from Harrisonville 
the nearest and best rout to Harmony Mission in 
Bates County. It is further ordered that John Par- 
sons, David Hugt and James Porter be appointed 
reviewers of said road And that they review the same 
according to law and make their report If practible 
at the August Turm of said court and if not practible 
on account of Hot weather and flys then to make 
their report at the Nov turm without fail.” 


LITERARY NOTICES. 


A DELIGHTFUL number is the May issue of Cur- 
RENT LITERATURE, collecting, as it does, the best 
poetry and prose from all current sources in language. 
Among the most important features where all are 
good, are: a selected reading entitled, «* The Babe 
in the Road,” by S. Baring-Gould ; a thrilling chap- 
ter, ‘¢ In the Paneled Parlor,’? by Frances Hodgson 
Burnett, from her new book, «* A Lady of Quality ” ; 
a strong battle picture by J. Blondelle-Burton, en- 
titled, «* Sea Fight at La Hogue” ; «« Political Amer- 
icanisms,” by William S. Walsh, giving the origin 
of many well known political phrases ; a selection of 
‘* Burning Words from Brilliant Writers,” by Josiah 
H. Gilbert ; and «* The Library Table,” six pages of 
capital condensed book reviews. 


It is said that Mexican millers have to pay thirty- 
two separate taxes before they can get wheat from 
the field to the consumer in the form of flour. This 
is of a piece with the whole system of taxes in Mex- 
ico, which is set forth by David A. Wells in an ar- 


A PECULIAR signification attends the article «* Men 
Who Might Have Been Presidents,” by Joseph M. 


such a court would assume the power thus to | Rogers in the May NorTH AMERICAN REVIEW. The 


| author, who is a close student in American history, 
presents some most surprising facts in connection 
| with past Presidential elections, and looks upon the 





ticle, on ‘* Taxation in Literature and History,” in | 


APPLETON’S POPULAR SCIENCE MONTHLY for May. 
Some very curious and oppressive taxes prevailing in 


France before the Revolution are described in the | 


Same paper, 


THE tale of «* The Last Duels in America ” is told 
in detail in LippINcoTT’s MAGAZINE for May by one 
of the principals in both, William Cecil Elam, now 
an editor in Norfolk. He tells it without rancor or 
bravado, and incidentally throws light on a state of 
society and public opinion now —in that respect at 
least — happily of the past. 


forthcoming contest for the Presidency as destined 
to be one of unusual interest and uncertainty. 


THE Lincoln paper in the May McCLurRe’s con- 
tains some very interesting unpublished letters and 


| anecdotes, showing Lincoln’s rare tact and sagacity 


as a political manager even as a young man. It also 
describes Lincoln’s life in Washington as a member 
of Congress in 1847-1849, and reproduces from the 
newspapers in which it was reported at the time an 
important but now unknown speech of Lincoln’s 
made in New England in 1848. A number of rare 
pictures appear with the paper. 


THE attitude of Mr. Gladstone toward America 
during the Civil War is strikingly shown in his cor- 
respondence with the late Cyrus W. Field, extracts 
from which are published in the May number of 
HARPER’S MAGAZINE, including a letter from Mr. 
Gladstone, written November 27, 1862, in which he 
expresses his conviction that the Union cause will 
fail, and that to prolong such a war was ** not folly 
only, but guilt to boot.” 


THREE striking contributions to the May ATLAN- 
TIC are the opening number of a series of letters from 
Dante Gabriel Rossetti to William Allingham, ably 
edited by George Birkbeck Hill, with a delightful au- 
tobiographical sketch of Allingham ; Kendric Charles 
Babcock’s discussion of The Scandinavian Contin- 
gent, being the third paper in the series on race 
characteristics in American life, and an anonymous 
paper on Mr. Olney’s fitness for the Presidency. 


TIMELY interest attaches to the Alaska Boundary 


Question, which the United States Government will 


soon have to face, and which is the subject of an ar- 
ticle appearing in THE CENTURY for May, setting 
forth in detail the present condition of the contro- 
versy, if controversy it may yet be called. The writer, 


| Miss E. R. Scidmore, states that the change of the 
| boundary line in accordance with the Canadian 


claims would put into British territory not only Mt. 
St. Elias, but the Great Muir and Davidson glaciers, 
the canneries at the head of Lynn Canal, and other 
valuable possessions. 
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THE editorial pages of the REVIEW OF REVIEWS for | 


May are especially strong in their treatment of cur- 
rent foreign affairs and international topics. The 
Cuban war and its relations to Spanish politics, the 
boundary difficulty between Brazil and French Gui- 
ana, other South American matters, the present 
status of Canadian politics, American policy toward 
Turkey, the Soudan expedition, England’s position 
among the Powers with reference to Egypt, the Brit- 
ish alliance with Italy, Russian interest in Abyssinia, 
the rising in Matabeleland, and the Budapest Expo- 
sition are subjects which fall within the month’s sur- 
vey, and which are intelligently discussed in the 
REVIEW’s department of ‘*The Progress of the 
World.” 


THE BosToONIAN for May, at its reduced price of 
ten cents, is the most interesting issue that has yet 
appeared. The frontispiece is a portrait of Mrs. Julia 
Ward Howe, President of the Massachusetts State 
Federation of Women’s Clubs, a woman well-known 
and intimately associated with the club movement from 
its start. The article itself on the «* State Federa- 
tion of Women’s Clubs,” from the pen of Mrs. Abby 
Morton Diaz, is an exhaustive and complete sketch. 
It is profusely illustrated throughout by the portraits 
of the various club presidents, and is certain to become 
valuable to every club woman as a work of reference. 
Another excellent and timely article is the one on the 
‘¢ Salvation Army and the Volunteers.”” Numerous 
half-tone portraits are given of the leaders of this 
movement. Two other papers that are of interest are 
the ones on *‘ The Recent Cuban Insurrection,” and 
the «* Home Surroundings of Ex-President Harrison 
and his New Bride,” both of which are profusely illus- 
trated throughout. 
in the list of contents is the third paper on ‘+ Our 
Coast Defence,” by Lieut. James A. Frye. 


BOOK NOTICES. 
LAW. 

A TREATISE ON THE Law OF GARNISHMENT. Em- 
bracing Substantive Principles, Procedure and 
Practice, and Garnishment as a Defense; also 
Conflict of Laws and Foreign and Domestic 
Exemption Statutes as affecting or affected by 
Garnishment Proceedings. Adapted to general 
use. By Joun R. Roop. West Publishing 
Co., St. Paul, Minn., 1896. Law sheep. 

In this treatise Mr. Rood gives a succinct, but at 
the same time clear statement of the laws governing 
garnishee process. As a ready reference book upon 
the subject it appears to fully meet the needs of the 
practicing lawyer. 





Still another remarkable number | 





‘THE AMERICAN STATE Reports, Vol. XLVII. The 
Bancroft-Whitney Co., San Francisco, 1896. 
Law sheep. $4.00. 

We cannot add to the praise we have heartily be- 
stowed upon this series in the past. Suffice it to say 
that this last volume is fully up to the high standard 
of those which have preceded it. 


HanbD-Book ON THE LAw OF BAILMENTS AND Car- 
RIERS. By Wi iiAM B. Hae, LL.B. West 
Publishing Co., St. Paul, Minn. Law sheep. 
$3.75. 

The principles of the law of bailments are fully 
and clearly stated by Mr. Hale, and this hand-book 
is in every way well adapted to the student’s needs. 
‘* The Horn-book Series” (of which this volume 
is the latest issue) is growing in favor, and deserv- 
edly so. 


A TREATISE ON THE LAW PERTAINING TO CORPORATE 
FINANCE, including the Financial Operations 
and Arrangements of Public and Private Cor- 
porations as determined by the Courts and 
Statutes of the United States and England. By 
WituiaM A. Reip of the New York Bar. H. 
B. Parsons, Albany, N. Y., 1896. Two vols. 
Law sheep. $12.00 nev. 

This work covers a very important branch of Cor- 
poration Law. The powers of corporations to incur 
pecuniary liabilities, and all questions arising as a 
result of financial operations, are exhaustively dis- 
cussed. All having aught to do with the manage- 
ment of corporations either as officials or attorneys 
will find the work of great value. Over 10,000 ci- 
tations are included. 


| A TREATISE ON THE LAW OF EMPLOYERS’ LIABILITY 


Acts. By Conrap RENo, LL.B. Houghton, 
Mifflin & Co., Boston and New York, 1896. 
Law sheep. $5.00 nev. 

We welcome Mr. Reno’s treatise, for, as he aptly 
observes, ‘‘ the present stage of development and 
practical importance of the Employers’ Liability Acts 
seems to warrant the publication of an American 
work upon the subject.” The work has been carefully 
prepared, and the practicing lawyer will find it of 
great value in the preparation for trials of all suits 
arising between employers and employees. A chap- 
ter is devoted to the liabilities peculiarly affecting 
railroads and railroad employers, and very full cita- 
tions of American and English cases arising under 
the various statutes extending the liability of em- 
ployers for personal injuries to their employees. 
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THE FRENCH LAW OF MarRrIAGE, Marriage Con- 
tracts and Divorce, and the Conflict of Laws 
arising therefrom, being a second edition of 
“ Kelley’s French Law of Marriage,” 
and enlarged by Otiver E. Boprincron, B.A., 
of the Inner Temple, Barrister-at-Law. Baker, 
Voorhis & Co., New York, 1895. Law sheep. 
$3.50 net. 


This book is a very able and exhaustive examina- 
tion of the law regulating marriage in France, sup- 
plying a great amount of information, and illustrated 
by the opinions and decisions of the most eminent 
jurists. 

In the present edition the chapter on Divorce has 
been enlarged by a review of the decisions rendered 
since the promulgation of the Law of 1884, which 
being almost contemporaneous with the publication 
of the first edition, was then too recent to admit of 
a practical commentary. A chapter has also been 
written upon the Procedure of Divorce, as established 
by the Law of 1886. 

The various systems of Marriage Contract have 


revised | 


also been classified, and an outline of the distin- | 


guishing features of each rég?me given. 

The text and translation of the new Articles im- 
ported into the Code by the Divorce Laws of 1884 and 
1886, as well as those relating to the various sys- 
tems of Contrat de Mariage, have been added; and 
the original text has been generally revised and 
brought into harmony with existing legislation and 
decisions. 


MISCELLANEOUS. 


Pirate Goip. By F. J. Stimson (J.S. of Dale). 
Houghton, Mifflin & Co., Boston and New 
York, 1896. Cloth. $1.25. 

Mr. Stimson has written an exceedingly interest- 
ing story concerning a bag of gold left under peculiar 
circumstances with a banking house in Boston in 
1829. The incidents are dramatic, the characters 


well drawn, and the author enlists the reader’s in- 
terest to the very end. 


LIFE AND SPEECHES OF THOMAS Corwtn, Orator, 
Lawyer and Statesman. Edited by Josiau 
Morrow. W.H. Anderson & Co., Cincinnati, 
1896. Cloth. $3.50. 

A generation back no name was better known 
throughout the land than that of «*Tom Corwin.” 
He was undoubtedly the greatest popular orator of 
his time; he had a national reputation as a wit, and 
as a lawyer he had few equals. ‘The story of his life 
should be an inspiration to American youth, for if 
ever there was a self-made man, Thomas Corwin was 
one. Mr. Morrow gives many interesting reminis- 
cences, and the collection of speeches includes the 
most famous of Mr. Corwin’s utterances. The book 
cannot fail to interest every reader. 


Luctus Q. C. Lamar, His Life, Times and 
Speeches, 1825-1893. By Epwarp Mayes, 
LL.D., Ex-Chancellor of the University of 
Mississippi. Cloth. $5.00. 

Mr. Mayes pays a well deserved tribute to the 
late Justice Lamar, and while the sketch is evidently 
the work of a personal friend, there is nothing parti- 
san in the presentation of the facts which made up 
the life of this great character. Lamar was so con- 


| spicuous a personage in national events of the last 


half century, that the story of his life makes a valu- 
able contribution to the history of the events preced- 
ing and succeeding our Civil War. The book is 
delightfully written, and the speeches selected are all 
interesting and valuable. 


Tom Grocan. By F. Hopkinson SmirH. With 
illustrations by CHARLES S. REINHART. Hough- 
ton, Mifflin & Co., Boston and New York, 1896. 
Cloth. $1.50. 

Mr. Smith has an enviable reputation as a story 
teller, and to our mind nothing that has come from 
his pen is better than this story of Tom Grogan. The 
heroine (‘* Tom ”) is one whose acquaintance it is a 
delight to make. The story abounds with stirring 
scenes and incidents, and is of absorbing interest. 
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